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Introduction

1. This is a case concerning certain swaps entered into by the Defendant 
(“Busto”), a small Italian local authority, in mid 2007. Its contractual counter-
party was the Claimant, the well-known international bank Deutsche Bank 
(“DB”). The swaps were governed by English Law. 2. At the time of contract-
ing, the swaps, which included swapping fully variable rate obligations for 
those with a collar and floor, were anticipated to be beneficial to Busto (to the 
tune of over €7.3 million by today’s date as regards the principal exchange el-
ement). But of course in 2008 the world changed. The swaps have not proved 
beneficial. In this case Busto says that it is not bound by them – in particular 
that it lacked capacity to enter into them. 3. The history of local authorities 
and swaps in the courts is now a fairly long one and punctuated by a number 
of judgments exploring the capacity of different sorts of local authorities in 
a variety of jurisdictions (See for example “Thirty Years of Ultra Vires: Local 
Authorities, National Courts and the Global Derivatives Markets” by Braith-
waite Current Legal Problems 2018 71(1) 369.). 4. Here, in very broad terms, 

Claimant

Defendant
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the issues before the Court concern the interplay between, on the one hand, 
a variety of legislative sources of Italian Law, including Articles of the Italian 
Constitution and Civil Code; and on the other hand, a recent decision of the 
Joint Civil Divisions of the Italian Court of Cassation/Supreme Court – deci-
sion 8770/20 Banca Nazionale Del Lavoro S.p.A v Municipality of Cattolica 
(“Cattolica”). 5. Busto says that the result is that as a matter of Italian law (as 
it is now to be understood post Cattolica): i) Principles of Italian administra-
tive law (Article 119 of the Italian Constitution and mandatory rules of Italian 
public finance) limit the powers of Busto as an Italian local public body, so that 
Busto lacked the capacity to enter the swap transactions with the consequence 
that they are void; and/or ii) To the extent that it was within the legal power of 
Busto to enter the swap transactions at all, Busto could only do so if the swap 
transactions were approved by Busto’s City Council (pursuant to Article 42(2)
(i) of the Consolidated Code of Local Bodies). Since the City Council did not 
approve the swap transactions, they are void. 6. DB disputes these proposi-
tions. In very broad terms it says that Cattolica does not offer as much of a legal 
road block as Busto would argue; and that even if it does, on the facts of this 
case there is no basis for finding that capacity was lacking or that the relevant 
rules for approvals were not complied with. It seeks a declaration that Busto is 
bound by the terms of the swap transactions. 7. There are also numerous ad-
ditional points and fallback positions on both sides 8. In addition to its defence 
to the Bank’s claim, Busto has a counterclaim for restitution of the net sums 
paid by Busto to the Bank. As of 30th June 2020, the stream of payments be-
tween the parties had produced a negative balance for Busto of €3,840,166.74 
and €99,136.88 in respect of the two swaps. 9. If the swap transactions are 
void and unenforceable, the Bank claims that Busto’s restitution counterclaim 
is governed by English law and raises defences of limitation and change of po-
sition. Busto’s position is that its restitution counterclaim is governed by Ital-
ian law, but even under English law the Bank’s defences have no merit. 10. If 
the swap transactions are void, the Bank raises a fallback case based on Article 
1338 of the Italian Civil Code. Busto’s position is that there is no merit in the 
Bank’s claim under Article 1338 as: (i) Busto did not know and could not rea-
sonably have been expected to know of the nullity of the swap transactions at 
the time that they were entered into in 2007; and (ii) in any event, the Bank 
cannot establish that it relied without fault on the validity of the swap transac-
tions in circumstances where the Bank was in a far better position than Busto 
to know the swaps were void. 

[omissis]

Part 1: Background Factual Background 12. DB is incorporated in Germa-
ny with a branch in London. It is part of the Deutsche Bank Group of com-
panies. In 2007, at the time of the events giving rise to this dispute, the Bank 
operated in Italy through an Italian subsidiary of the Deutsche Bank Group, 
namely Deutsche Bank S.p.A. DB has operated in the Italian local authori-



209I nuovi orizzonti dei contratti derivati stipulati dagli enti locali

ties’ market since 1980. 13. Busto is the local municipal authority for the city 
of Busto Arsizio in part of the Province of Varese in Lombardy, Northern Italy. 
It is a small city with approximately 83,000 residents. 14. Mr Downes QC for 
Busto has repeatedly emphasised that this is a case about a small local author-
ity acting for a small number of real people and that the sums in issue here are 
very meaningful to them. He pointed out that in 2007 Busto had revenues of 
€47,293,616, of which €30,551,749 represented tax revenue collected from its 
local citizens, and €16,741,867 represented transfers from the Italian State. In 
2007, Busto’s total expenditure on social and educational services for the year 
was €12,404,123. 15. In 2007, Busto had outstanding borrowing from various 
lenders which amounted to €72.8 million, 57% of which was at a variable inter-
est rate. The final repayment date on these loans was on 30 June 2031, howev-
er the repayments were structured such that the principal amounts due were 
heavily concentrated between 2007 and 2014. In particular, as at 2007 Busto’s 
repayment profile required 52% of its outstanding borrowing to be paid over 
the next 6 years up to the end of 2013, whilst repayment of the remaining 48% 
would be spread out over the next 18 years. 16. Busto had previously entered 
into an interest rate swap with Banca Monte dei Paschi di Siena (“MPS”) in 
2002 (“the 2002 Swap”), under which Busto would pay a variable interest rate 
to MPS whilst receiving a fixed interest rate in return (the relevant terms are 
set out in more detail below at paragraph 56). While there was some sugges-
tion in passing that there might be a question over the validity of this swap, that 
formed no part of the pleaded case, and I assume that swap was valid. The City 
Council and City Board 17. This case raises some issues about the government 
structure in relation to Italian local authorities. In particular there is an issue 
about whether approval of the relevant swaps fell to the City Council or the 
City Board. 18. Busto’s City Council is the democratically elected body of the 
municipality. In 2007 it had 30 members. Broadly speaking, it was common 
ground that the role of the City Council within the municipal administration 
is to set overarching policy and guidelines. It is then for the City Board and 
the administrative departments to implement that policy. The role of the City 
Council is to make policy and set guidelines, and would not generally extend 
to the entry into contracts. It was the evidence of Prof. della Cananea that the 
separation of responsibility for policymaking, on the one hand, and policy im-
plementation and managerial activity, on the other, was a fundamental distinc-
tion in Italian administrative law. 19. The City Board is the executive political 
body and it is therefore entitled to exercise political discretion in its own right. 
It is not democratically elected but is made up of up to twelve individuals ap-
pointed by the Mayor (who also chairs the Board). The Mayor is democratically 
elected in direct elections. Busto also has various administrative departments, 
each with a Director at its head. 20. As set out in Busto’s Municipal Bye-Laws, 
the City Council has the decision-making powers that are provided by Article 
42 of Legislative Decree No. 267 of 2000 (also referred to as “the Consolidated 
Code of Local Bodies”). Those provide that: i) The City Council is responsible 
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for all matters bearing on the financial position of the authority. For example, 
Article 42(2)(b) is concerned with the budgets (and changes to the budgets); 
Article 42(2)(f) is concerned with the introduction of taxes and regulations con-
cerning taxes; Article 42(2)(h) concerns the taking out of loans, credit facilities 
and bond issuances; Article 42(2)(i) concerns expenditure which commits the 
budgets of the authority for subsequent financial years ; and Article 42(2)(j) is 
concerned with real estate purchases and disposals. ii) Both the City Council 
and the City Board are responsible for “political-administrative guidance” (Ar-
ticle 8(1) and Article 14(1)).

[omissis]

The problem 21. On 2nd April 2007, the City Council passed resolution no. 
32/2007 (“the City Council Resolution”), by which it approved Busto’s budget 
for 2007, its multi-annual budget for 2007-2009 and also the Forecast and 
Planning Report for 2007-2009. 22. That Report identified a cashflow problem 
being faced by Busto at that time: “For many years the Municipality of Busto 
Arsizio was able to substantially maintain fiscal pressure unchanged, but in the 
meantime, the gap between income and expenses has widened considerably, 
also because of lower transfers from the State. Therefore, on the one hand, 
income continued to increase at an ‘unchanged’ rate, while on the other, the 
cost of staff and utilities, in addition to the increase given by the rate of infla-
tion, resulted in a significant increase in current expenses of more than EUR 
4,000,000.00” 23. That passage went on to set out four measures which were 
“set for 2007” in order to solve the problem. One such measure was for “use 
of financial instruments that are useful for debt restructuring through a swap 
on interest and principal”. 24. The Report went on to discuss possible methods 
of debt restructuring, including: “the application of the derivative instruments 
(swaps) covered by the Decree of the Minister of Economy and Finance No. 
389/03, under which debt may be managed through the application of deriv-
ative instruments to change the structure of interest rates”. 25. After further 
discussion of such swaps, the Report goes on to state that: “It is considered 
appropriate to use the above strategies to achieve the maximum economic and 
financial benefits, but especially with regard to renegotiation and derivative 
transactions, one should seek the support of a financial advisor who, free of 
charge, will assist the Administration in the implementation of these strategies”.

[omissis]

The Cattolica decision 120. There is one Italian case which is of huge im-
portance in the context of this case. It is the Cattolica decision. It has formed 
a central plank of the arguments as to capacity. It is also highly relevant to three 
specific substantive areas (which Busto say go to capacity and Deutsche Bank 
say – if they exist – do not constitute limits on Busto’s capacity): i) The ques-
tion of whether the mark to market and probabilistic scenarios were required 
to be provided by DB to Busto; ii) The question of whether there is a divide 
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between hedging and speculation; iii) The question of whether there is a re-
quirement that the City Council approves such transactions. 121. A detailed 
account of the case is therefore vital. 122. In 2003 and 2004, the Italian Mu-
nicipality of Cattolica (a small town and comune in the Province of Rimini, It-
aly), purported to enter three interest rate swap transactions with Banca Na-
zionale Del Lavoro S.p.A (“BNL”). By their terms, the three swaps were to run 
until 2016, 2023 and 2024 respectively. The swaps were governed by Italian 
law. They were not ISDA Master Agreement swaps. 123. The first two swaps 
(the second swap being an amendment of the first) contained “upfront claus-
es” under which the Municipality of Cattolica was paid €315,000 in respect of 
the first swap and €655,000 in respect of the second swap. The third swap (like 
the two swaps in issue in the present case) did not involve any upfront payment 
by BNL to the Municipality. None stated MTMs, probabilistic scenarios or re-
ferred to underlying loans. 124. Cattolica’s City Council passed a resolution 
dated 27 March 2003 that established a “guideline” appointing the competent 
bodies to verify the possibility of improving the Municipality’s liability man-
agement, including using swaps. Thereafter, there was a second resolution of 
the City Board dated 14 May 2003 and relevant officers (in respect of the first 
swap), and executive decisions in respect of the others. There was no decision 
by the City Council approving the terms of the swaps themselves. First In-
stance: Case No. 5244/2009: The Court of Bologna 125. The Municipality of 
Cattolica commenced proceedings before the Court of Bologna seeking a de-
cision that the three swap transactions were null and seeking an order for the 
return of payments made pursuant to the three (void) transactions. The claim 
was made based on, inter alia, Article 119(6) of the Italian Constitution, and 
Article 42(2)(i) of the Consolidated Code of Local Bodies. 126. The claim of 
the Municipality was dismissed at first instance by the Court of Bologna. In 
summary (and to the extent relevant to the present dispute), the Court found 
that the three swap contracts could not be considered as forms of indebtedness 
– with the consequence that Article 119 of the Italian Constitution and Article 
42(2)(i) of the Consolidated Code of Local Bodies were not breached. On Ap-
peal to Court of Appeal of Bologna: Case No. 734/2014 127. The Municipality 
of Cattolica appealed. The seven grounds of appeal relied upon by the Munic-
ipality are set out at paragraphs 2.1 to 2.7 of the judgment of the Court of Ap-
peal of Bologna. In summary they were: i) The up front clause transformed 
the “pure” swap into a mixed cause contract; ii) The guideline passed by the 
City Council did not have the requisite content under Article 42(2)(i) and Ar-
ticle 192 of the Consolidated Code of Local Bodies; iii) The contracts did not 
contain any indication of the underlying “swapped” loans; iv) Swaps were per-
missible only in respect of simultaneous and not pre-existing loans; v) The con-
tracts did not comply with the provisions of Ministerial Decree No 389; vi) The 
Municipality was not a qualified investor; vii) The consequence of the Munic-
ipality not being a qualified investor was that the contracts were void since 
there was no mention of the Municipality’s statutory right of withdrawal. 128. 
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The Court of Appeal allowed the Municipality’s appeal. In doing so, the Court 
of Appeal of Bologna found, inter alia that: i) There had been a breach of Ar-
ticle 42(2)(i) of the Consolidated Code of Local Bodies because the swap trans-
actions could only lawfully be entered into by the Municipality if they were 
approved by a decision of the City Council. Since there had been no such de-
cision, the swaps were void; ii) There had been a breach of Article 119(6) of 
the Italian Constitution because there was actual or potential indebtedness in-
herent in the three swap transactions and the Municipality had not resorted to 
this indebtedness for the purpose of financing investment expenditure; iii) 
There had been a breach of Article 1346 of the Italian Civil Code because none 
of the three swap contracts contained a specific reference to the underlying 
loans in respect of which the swap contracts were executed. 129. In reaching 
its conclusions on Article 119(6) of the Italian Constitution and Article 42(2)
(i) of the Consolidated Code of Local Bodies, the Court of Appeal of Bologna: 
i) Upheld the claim by the Municipality that, because of their aleatory nature, 
all three swaps constituted a form of actual or potential indebtedness for the 
authority; ii) Added that none of the three swaps contained a determination of 
their value when executed (the ‘mark to market’), which careful and meritori-
ous case law of the lower courts held was “an essential element thereof and 
thus constituting its required typical purpose/function [causa tipica] (rational 
and thus measurable degree of uncertainty [alea] which must necessarily be 
made explicit, regardless of its hedging or speculative function)”; iii) Observed 
that the fact that the law provision expressly categorising the upfront as indebt-
edness (Law No. 133 of 2008) came into effect after the swap contracts in is-
sue were entered did not mean that the upfront payments could not in any 
event be interpreted as indebtedness. 130. BNL sought to appeal the judgment 
of the Court of Appeal of Bologna. In 2020 the Joint Civil Divisions of the Ital-
ian Supreme Court delivered a landmark judgment dismissing BNL’s appeal. 
The Supreme Court 131. On 23rd October 2018, the First Civil Division of 
the Italian Court of Cassation/Supreme Court (to which I refer as the Supreme 
Court) made an Interlocutory Order referring BNL’s appeal to the First Pres-
ident for him to consider assigning it to the Joint Divisions of the Supreme 
Court for determination. 132. Having summarised the issues raised by the ap-
peal, the First Civil Division stated the following at paragraph 12 of the Inter-
locutory Order: “This Court believes that the issues above are of great impor-
tance …: apart from being of great relevance from a practical point of view, 
due to the concrete effects that the adopted solutions will have in the context 
of the litigation on derivatives between local bodies and financial intermediar-
ies (a litigation that often involves very large sums of money), they relate to 
matters on which the Court of Auditors, in both its jurisdictional and admin-
istrative articulation, and the Council of State, have given conflicting respons-
es. Therefore, the relevance of these issues arises from a scenario of serious 
uncertainty as it results from the decisions of the various judicial bodies that 
have dealt with them in auditing, accounting liability and self- protection mat-
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ters. This Court is obviously aware that in the case before it there are subjec-
tive rights involved, which were absent in the cases brought before the Court 
of Auditors and the Council of State; nonetheless, it thinks that there is a need 
to avoid in the future conflicting judgments by the first section of the Supreme 
Court on a fundamental topic for the interest of the local bodies and the bank-
ing and financial intermediaries, on which the signalled disagreements have 
already had an impact”. 133. It follows that the decision in Cattolica in the Su-
preme Court is a decision of that court sitting in joint divisions. I accept that 
one reason for that unusual course was a desire to resolve uncertainty. I accept 
that other Italian courts would give it particular weight; and I do likewise. 134. 
At paragraph 4.1 of the Supreme Court’s decision the Court noted that the first 
three grounds of appeal raised two questions: “that were closely connected and 
crucial for assessing the validity of swap contracts entered into in general by 
Municipalities: a) the question of whether the assumption of the obligation by 
the local entity entering into the contract, involving the named derivative, could 
be categorised as indebtedness intended to finance non-investment expendi-
tures; and b) the question of determining the body required to authorise such 
a transaction (which, in this case, was regulated by the city council by means 
of mere “guidelines”)”. 135. It then went on at paragraph 4.2 to note that the 
issues referred were: “a) “whether the swap, particularly the swap that includ-
ed an upfront – and not governed (based on when it became effective) by Ital-
ian Law No. 133 of 2008, which converted Italian DecreeLaw No. 112 of 2008 
– constitutes, for the local entity, a transaction that results in indebtedness to 
finance noninvestment expenditures pursuant to Article 30, paragraph 15 of 
Italian Law No. 289 of 2002”; and b) “whether the execution of the related 
contract falls within the authority reserved for the City Council, since it entails 
an expenditure decision that affects budgets for subsequent financial years, 
pursuant to Article 42, paragraph 2, letter i) of the T.U.E.L.”. 136. The deci-
sion however ranges much wider than these two narrow issues. 137. The sub-
stantive part of the Supreme Court Judgment (under the heading Reasons for 
the Decision) consists of 10 sections. These provide in summary as follows: i) 
Section 1 sets out the five grounds of appeal against the Court of Appeal judg-
ment relied upon by the bank; ii) Section 2 sets out the ground of the Munic-
ipality’s conditional cross-appeal. That has no relevance to the issues in this 
action; iii) Section 3 refers to the Interlocutory Order and the issues raised by 
it; iv) Section 4 contains an analysis of the “topic of derivatives”, with a particu-
lar focus on the interest rate swap (IRS). The section of the judgment also de-
scribes certain market concepts, most significantly mark to market; v) Section 
5 of the judgment considers the function/purpose of a swap; vi) Section 6 of 
the judgment addresses “the validity of the contractual instrument that con-
tains” the swap; vii) Section 7 of the judgment begins: “After these necessary 
preliminary clarifications, we can proceed with examining the issue (which is 
the basis of the questions posed by the division that referred the matter to these 
Joint Divisions) relating to the execution of derivatives, swaps and IRSs by 
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public entities in general and local entities in particular”. Section 7 of the judg-
ment then goes on to address the constitutional and statutory framework that 
governs the entry into derivative contracts by Italian local authorities, explain-
ing how that statutory framework has changed over time; viii) Section 8 of the 
judgment begins by stating: “The Court notes that the aforementioned chang-
es in the law, while turbulent and not always linear, make it possible to con-
clude that, even during the period that Article 41 of the 2002 Budget Law was 
in effect and, thus, until 2008 (the year the legislature imposed more stringent 
limits on entities’ ability to enter into derivatives) the contractual power of lo-
cal entities had clear limitations”; ix) What is being addressed at Section 9 of 
the Supreme Court’s judgment is highly controversial between the parties and 
is a specific topic of expert evidence. It begins as follows (at paragraph 9): 
“However, that does not fully solve the problem brought to the attention of 
these Joint Divisions, since we must – within the ambit of the path theoreti-
cally admissible – determine whether other limits exist on the lawfulness of 
those contractual types for the Public Administration” x) Section 10 of the 
judgment addresses the two remaining grounds of appeal. This section of the 
judgment is introduced by the court stating (at paragraph 10): “However, that 
does not fully solve the problem brought to the attention of these Joint Divi-
sions, because of the remaining grounds (1 and 2) of the appeal, which involve 
the problem of the indebtedness of public entities and the authority to decide 
in relation to the same”. 138. These latter three sections are highly controver-
sial and are dealt with separately below. Section 8 139. At paragraph 8.1, im-
mediately following its statement that the contractual power of local entities 
had clear limitations, the Supreme Court states: “Above all, to be permissible, 
the derivative had to be financially cost effective, since entering into specula-
tive derivatives was prohibited”. In the same paragraph, the Supreme Court 
cites the decision of the Italian Constitutional Court in Decision No. 52/2010 
as clarifying that the prohibition on entering speculative contracts can be at-
tributed, in the first instance, to paragraphs 4 and 6 of Article 119 of the Con-
stitution which, respectively, impose the constraint of financial balance and 
require that indebtedness be for the purposes of investment. 140. At paragraph 
8.2 of the judgment (having just stated that to be permissible a derivative had 
to be financially cost effective), the Supreme Court states this: “Derivative con-
tracts, because they are aleatory, could not per se be entered into by the Pub-
lic Administration, because their aleatory nature is highly inconsistent with the 
rules relating to public finance and they introduce variables that are not com-
patible with the fixed nature of expenditure commitments. Therefore, we must 
conclude that the law provisions examined above, which contemplated those 
possibilities, only allowed what, normally, would be prohibited, with the result 
that those provisions were, above all, exceptional and had to be narrowly in-
terpreted, having made the derivatives concluded by the public administration 
as contracts expressly provided for by the law, as opposed to the unnamed ones 
entered into by private parties (despite they belong to the same, very broad 
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genus). “ 141. At paragraph 8.3, the Supreme Court states: “Hence, in light of 
the legal and axiological framework outlined above, we can arrive at a first con-
clusion, namely: Recognition of the Administration’s capacity to conclude de-
rivative contracts, based on the law in effect until 2013 (when Italian Law No. 
147 of 2013 precluded that possibility) and the distinction between hedging 
and speculative derivatives, based on the criterion of the different degree of 
risk of each of them, meant that only in the first could a local entity be said to 
have capacity to enter into them”.

[omissis]

The Issues 170. The following summary of the issues is based on that given 
by DB in opening and was not controversial. 171. The principal issues which 
arise for determination at trial are as follows: i) Given that Italian local public 
bodies have general civil law capacity, what are the consequences of this for 
their capacity to enter into contracts under Italian law? ii) Did the Transactions 
comply with the requirements of Article 3 of the Decree? iii) Was Busto’s entry 
into interest rate derivative contracts such as the Transactions subject to any 
of the following alleged requirements as a matter of Italian law: a) That the 
Transactions be for “hedging” rather than “speculation” (Cattolica Section 8); 
b) That a statement of the initial MTM, “probabilistic scenarios” and/or “hid-
den costs” of the Transactions be included in the written contracts or in Busto’s 
resolution approving the Transactions (Cattolica Section 9); and/or c) That the 
Transactions be approved by the City Council (Cattolica Section 10). iv) Are 
any such requirements properly characterised as a matter of English private 
international law as limits on Busto’s capacity to contract? If not, how are they 
properly to be characterised as a matter of English law and, as a result of this, 
to what extent (if at all) is Italian law of any relevance? v) To the extent that 
any such requirements are of any relevance to the validity of the Transactions, 
were they complied with? vi) If any requirement for City Council approval is 
properly characterised as an issue of authority (rather than capacity), and this 
requirement was not complied with, did Mr Fogliani have ostensible authority 
to enter into the Transactions and/or were the Transactions ratified by the City 
Council? vii) If the Transactions are void: a) What is the proper law of Busto’s 
claim for restitution? b) If Busto’s claim for restitution is governed by English 
law, does DB have a limitation defence and/or a change of position defence? 
viii) In relation to the alternative claims under Article 1338 of the Italian Civil 
Code: a) Is this claim governed by Italian law? b) If so, is Busto liable to DB 
under Article 1338 (or vice versa) and, if so, in what amount? Part 2: The De-
terminative Issues 172. Although the arguments as to speculation engage the 
first controversial section of Cattolica it is analytically easier to commence with 
the section 9 issues which engage with the question of general civil law capaci-
ty. Capacity absent Cattolica 173. The position on capacity absent Cattolica was 
not the focus of much debate. For Busto it is Cattolica which is the key. How-
ever, it is right, before moving onto what Cattolica says on this subject, to con-
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sider what the position would be absent that decision. 174. The starting point, 
putting Cattolica to one side, is that it is common ground that Italian local au-
thorities have general civil law capacity. 175. The next stage is a consideration 
of what Article 119 means. Again it is not controversial that this involves a fairly 
ordinary process of statutory interpretation. As might be expected the Italian 
Law experts agreed that wording was of primary importance in the absence of 
ambiguity. 176. Derivative contracts are not explicitly prohibited by this pro-
vision; but nor are they explicitly permitted. One then looks to the wording. 
The wording of Article 119 might fairly be described as permissive: “shall have 
financial autonomy … shall have independent financial resources, … shall en-
able Municipalities … to fully finance the public functions assigned to them… 
They may resort to indebtedness only for the purpose of financing investment 
expenditures…”. 177. This wording seems enough to discount one possible ar-
gument, namely that Article 119 on its true construction means that derivative 
contracts are not permitted at all, because the Article does not explicitly allow 
them. This is equivalent to the way that the House of Lords approached the 
Local Government Act 1972 in Hazell. That conclusion is supported by the 
fact that Article 41 of the Budget Law of 2002 does explicitly mention “deriv-
ative transactions” for the first time in the context of the “public finance coor-
dination framework mentioned in Article 119 of the Constitution”. As Busto 
acknowledged in opening, Article 41 is therefore implicit support for the prop-
osition that Article 119 does in some way countenance derivative transactions. 
178. Further the reason Mr Fogliani sent the email mentioned at paragraphs 
50 and 74 above was that Article 1, paragraph 737 of Law 296/2006, required 
that proposed derivative contracts be transmitted to the Ministry of Economy 
and Finance prior to the execution of the contracts. That is only consistent with 
derivative contracts being permissible – at least to some extent. On any analysis 
therefore we are not in Hazell territory. 179. The only two sub-paragraphs of 
Article 119 upon which Busto relies in its pleaded case as imposing limits on 
the capacity of Italian local public bodies to enter into derivative contracts are 
Article 119(4) and Article 119(6). What is said is that: “Article 119(4) imposes 
a requirement of financial balance, and Article 119(6) imposes a requirement 
that any indebtedness be solely for the purpose of investment expenditure”. 
180. I note here that in terms of the structure of the argument the limitations 
relied upon appear clearly to refer just to those provisions and the reasoning in 
the Cattolica judgment – hence the centrality of that case to Busto’s argument.

[omissis]

Capacity and Section 9 of Cattolica 206. One issue to which Cattolica is 
central is the question of whether Section 9 of Cattolica is concerned with the 
capacity of Italian local public bodies to enter into derivative contracts or, as 
DB says, is concerned with the requirements of a valid contract under Article 
1325; Article 1343; Article 1346 and Article 1418.2 of the Italian Civil Code 
that it must have a determined or determinable object (“oggetto”) and a valid/
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lawful “causa” and the disclosure requirements that exist under Italian civil law. 
It was this debate which underpinned the differing approaches of the parties 
to expert evidence, with DB putting this question in the hands of Professor 
Perrone and Busto in the hands of Professor della Cananea. 207. Busto’s posi-
tion – by reference to the wording “However, that does not fully solve the prob-
lem brought to the attention of these Joint Divisions, since we must – within 
the ambit of the path theoretically admissible – determine whether other lim-
its exist on the lawfulness of those contractual types for the Public Administra-
tion” – is that Section 9 of Cattolica is at least in significant part concerned with 
the capacity of local authorities to enter derivatives contracts. This is quite clear 
at [74] of Professor della Cananea’s first report where he says that he has “no 
hesitation” in saying this. He says that there is a caesura between the civil law 
aspects and those dealing with administrative law and public finance. Specifi-
cally, he says that Section 9 of the judgment imposes further limits on the con-
tractual power of a local authority beyond the requirement that the derivative 
be financially cost effective/non-speculative set out in Section 8 of the judg-
ment. Busto sees the Supreme Court’s analysis up to and including paragraph 
9.8 as directed towards grounds 3, 4 and 5 of BNL’s grounds of appeal looking 
at the civil law aspects through the perspective of the rules of public finance. 
Thus, Professor della Cananea says one sees the threads of this analysis are be-
ing brought together by the Supreme Court in paragraph 9.8 of the judgment 
where grounds 3, 4 and 5 are dismissed. 209. In closing Mr Downes empha-
sised the need to focus on paragraph 9.8 of Cattolica, which he submitted was 
not really susceptible of being read as going to civil law issues rather than ca-
pacity; and the support which is found for Busto’s approach in the official Mas-
sima Ufficiale [official maxim] that was published by the Italian Supreme Court 
in order to explain the decision in Cattolica. 210. He emphasised that the im-
porting of concepts from public law into private law (and vice versa) is not un-
heard of in this jurisdiction. For example, in Braganza v BP Shipping Ltd [2015] 
UKSC 12 (a case concerning the limits on the exercise of a contractual discre-
tion), the law of contract can be seen to be borrowing from public law, e.g. in 
relation to a requirement that the discretion not be exercised in a way that is 
Wednesbury unreasonable. He also contended that the approach of DB ren-
dered it necessary to read down or reject large parts of the rest of the Cattol-
ica decision. Discussion 211. I conclude by a clear margin that this section is 
not concerned with capacity and that despite the clarity and force with which 
Busto’s arguments were presented, DB’s arguments are to be preferred. 212. 
The starting point is that Section 9 of the Cattolica decision is not concerned 
with either of the issues specifically referred to the court. Those questions were, 
as noted above: “a) “whether the swap, particularly the swap that included an 
upfront …. constitutes, for the local entity, a transaction that results in indebt-
edness to finance non-investment expenditures pursuant to Article 30, para-
graph 15 of Italian Law No. 289 of 2002”; and b) “whether the execution of 
the related contract falls within the authority reserved for the City Council, 
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since it entails an expenditure decision that affects budgets for subsequent fi-
nancial years, pursuant to Article 42, paragraph 2, letter i) of the T.U.E.L.”. 
213. It is clear – indeed it is common ground between Professor Perrone and 
Professor della Cananea – that in the Cattolica case the Supreme Court “con-
siderably expanded the perimeter of the appeal brought before them”. One 
therefore has to have careful regard to what exactly the Court was deciding 
and upon what it was effectively commenting. 214. It is therefore important to 
track through what the Court is doing at particular places in the judgment. It 
is clear that the capacity limits which the Supreme Court considered to apply 
to the execution of derivative contracts by local public bodies specifically are 
directly addressed in sections 7 and 8. Each section starts with a wording which 
makes this very clear. Section 7 starts with this introduction: “… we can pro-
ceed with examining the issue … relating to the execution of derivatives, swaps 
and IRSs by public entities in general and local entities in particular”. Section 
8 starts by noting that “the contractual power of local entities had clear limita-
tions”. That then leads to its “first conclusion” on speculation, which I address 
below. 215. One therefore needs to have clear focus both on the start of sec-
tion 9 and how it proceeds. Section 9 starts with the following introduction: 
“However, that does not fully solve the problem …, since we must – within the 
ambit of the path theoretically admissible – determine whether other limits 
exist on the lawfulness of those contractual types, for the Public Administra-
tion”. There was considerable evidence directed to the question of what was 
meant by “other limits” as well as to the wording “the ambit of the path theo-
retically admissible”. 216. As a matter of simple language, “other limits” at least 
suggests that something qualitatively different is being considered – though it 
gives no hint as to what those different limits are. While there was a difference 
of opinion on this, with Professor della Cananea saying that “a literal and sys-
temic reading of 9 shows that the court is still in the realm of capacity. They 
have not moved to other issues, and that is confirmed by paragraph 9.8.”, I 
found the evidence of Professor Perrone on this to be more robust. 217. In 
particular: i) Professor Perrone’s evidence appeared to regard the relevant sec-
tion of the judgment overall, as well as microscopically; ii) His analysis in his 
report was clearly reasoned; iii) In contrast Professor della Cananea’s evidence 
appeared to have a tendency to seize on a small passage without regard for the 
surrounding, and then (see above as regards the statutory interpretation argu-
ments) to seize on other matters whose relation to the argument were not clear 
to support it. 218. And indeed, in cross-examination Professor della Cananea 
accepted that “They are making a point that even within hedging derivatives 
there are certain requisites which must be respected”. In other words, he rec-
ognised that this section deals with the civil law requirements as they apply to 
swaps. That conclusion sits perfectly within the framework of a logical reading 
of the bridge between paragraphs 8.3 and 9: paragraph 8.3 terminates with a 
conclusion about capacity (“only in the first case could a local entity be said to 
have capacity to enter into them”); that then leads into the wording at the start 
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of section 9 which identifies the need to determine whether “other limits” ex-
ist – that itself strongly suggests the limits being considered are qualitatively 
different to the issue of capacity. 219. The next assistance, which dovetails with 
these points, is given by the next paragraph of the decision, paragraph 9.1. That 
states: “There is still no solution for the general problems relating to the defi-
niteness (or determinability) of the object [oggetto] of the contract”. This ter-
minology seems to be a clear indicator that what is being considered is a ques-
tion of validity under the general civil law. This is because there is, pursuant to 
Articles 1325, 1346 and Article 1418 of the Civil Code a requirement for a de-
termined or determinable object (“oggetto”) as a pre-requisite for the validity 
of any contract under Italian law, regardless of whether the contracting parties 
are public or private bodies. The reference to “oggetto” is not casual or pass-
ing: there are further references in paragraph 9.2 and in paragraph 9.8. 220. 
The question then becomes whether the provisional indication that the Court 
is considering general civil law issues in this passage is one which makes sense, 
both in terms of what is said, and in terms of such an issue being one of rele-
vance to a contract of this sort and issues such as the ones arising in this case. 
That is because if a reference to civil law validity questions were nonsensical 
in either context that would obviously indicate that that was not what the Court 
was doing at this point. 221. A reading of the judgment, and a consideration of 
the expert evidence, makes quite clear that such an approach is not nonsensi-
cal at all. 222. As for the reading of the judgment, it makes perfect sense in the 
context of a civil law issue. As a matter of Italian civil law, a contract has to have 
a cause (“causa”) and an object (“oggetto”). One can readily see that questions 
might arise as regards swaps contracts viewed through this lens. How one de-
fines the object of the contract will have a knock-on effect on the other com-
ponents of the analysis and the result. What the judgment on its face is doing 
here is to consider these points, concluding that the object of a derivative con-
tract is “the degree of uncertainty [alea]” and that a contract will not fulfil the 
civil law oggetto requirement, unless the risks can be “precisely determined” 
by the parties. 223. Furthermore in circumstances where the derivative con-
tracts in Cattolica were governed by Italian law, it is only natural that Italian 
civil law requirements for a valid contract would be considered in that case. 
224. All of this is the more so given the juridical backdrop to Cattolica. In 2013 
the Court of Appeal of Milan in decision no. 3459/2013 (“Gommeservice”), a 
case involving a derivative contract entered into by a small private firm, con-
sidered the question of civil law requirements in that specific context. It did 
not raise any issue of capacity. In so doing it considered an academic article by 
an Italian contract law scholar, Professor Maffeis, which focussed on the re-
quirements for derivative contracts to be valid under Italian contract law. Pro-
fessor Maffeis’ paper was not concerned with derivatives entered into by Ital-
ian local public bodies. The Gommeservice decision was published in late Sep-
tember 2013 – hence after Cattolica at first instance. 225. However, after the 
decision in Gommeservice, the civil law requirements of a valid derivative con-
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tract were heavily debated amongst Italian legal scholars and in the case law, 
as explained by Prof. Perrone. The reasons for the controversy were because 
it had been widely accepted by Italian legal commentators and case law that 
derivative contracts are not properly to be characterised as being analogous to 
wagers, which is the starting point of what is known as “the rational bet theo-
ry”. 226. The Gommeservice decision was then referred to in passing in the 
decision of the Court of Appeal of Bologna in its decision in Cattolica. “We al-
so briefly note that none of the contracts include the determination of their 
current value at the time of stipulation (the “mark to market”), which careful, 
consolidated case-law on the merits (see [Gommeservice]) considers to be an 
essential element thereof and which forms part of its standard cause (a ration-
al reasoning and which can therefore be measured), which must be specified, 
…” 227. The passage is brief but plainly deals with cause/causa – and hence 
civil law requirements. It was not stated to be related in any way to the issues 
of administrative law that were considered elsewhere in the judgment. 228. It 
was common ground that at paragraph 9.7 of the Cattolica decision the court 
is reflecting the approach of the Court of Appeal of Bologna in Cattolica. 229. 
One can therefore trace the arguments of civil law through in the background 
to Cattolica in the Supreme Court; and given the debate which I have noted 
it would make perfect sense for the Supreme Court to deal with that issue.

[omissis]

The post-Cattolica cases 252. To the extent that it is necessary to do so, I 
do also conclude that further support for this analysis can be found in the de-
cisions of lower courts since the decision of the Supreme Court in Cattolica. 
253. It was submitted for Busto that the only cases that are of any real assis-
tance to the court are cases involving swap transactions entered into by Italian 
local authorities. But this is arguing from the assumption that Busto is correct. 
To test the parties’ approaches it must be right to look more broadly. It would 
naturally be of great interest if (as is agreed not to be the case) there was a lo-
cal authority case where swaps were not upheld on the ground of capacity, cit-
ing paragraph 9.8 of Cattolica. But it is also of interest, and logically of rele-
vance, if that passage of the judgment has been considered to be relevant out-
side the world of local authority transactions 254. Nor do I consider that, in 
the context of the very specific issues in this case, one can take anything of note 
from the fact that there is no post-Cattolica case involving an Italian local au-
thority in which the swap transactions have actually been upheld. 255. Profes-
sor Perrone identified eight decisions in which section 9 of the Cattolica deci-
sion has been applied and opined that the court in each of them treated the 
issue as going to the general civil law requirements for a valid contract – the 
causa and oggetto aspects – and not as raising any issue of capacity of local 
public bodies. Not all of these were the subject of detailed evidence, but it is 
worth dealing briefly with the ones which were discussed in depth. 256. The 
decision of the Tribunal of Pavia dated 16 September 2020 is now not particu-
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larly controversial. It concerned derivative contracts between the Province of 
Pavia and Intesa SanPaolo. The court in that case referred to “the ongoing de-
bate in academic legal circles and in the courts … about whether MTM is an 
essential element of the contract”. It also referred to the Gommeservice deci-
sion. The court then specifically relied on the Cattolica decision as a reason for 
adopting the approach in Gommeservice in relation to the civil law require-
ments for a valid contract. The Court does not mention any limits on the pub-
lic body’s capacity in the judgment. Busto accepts that the court declares the 
invalidity of the swap on the basis of principles of Italian contract law. 257. Al-
though there is reference to paragraph 9.8 of Cattolica it seemed to me on fol-
lowing the evidence, and again on reverting to the decisions after the close of 
the case, that the flavour of the case is very much one concerned with the civ-
il law requirements, that it approached paragraph 9.8 in line with my conclu-
sions above – in other words as expressing a conclusion on civil law require-
ments (albeit in the particular context) and that its conclusion flows from its 
consideration of the civil law issues. Professor della Cananea himself accepted 
in his evidence that the decision deals with civil law requirements for a valid 
contract. 258. The other authority to which much reference was made was the 
decision of the Court of Appeal of L’Aquila which refers to both causa and og-
getto and to the contracts being void under Article 1418(2) of the Civil Code. 
There is at the same time reference to the local authority’s status, in that hav-
ing noted the Supreme Court’s requirement that mark to market, probabilistic 
scenarios and hidden costs be provided, the Court of Appeal observed that “[t]
hese parameters have to be complied with all the more when a swap is entered 
into by a local authority, which under the regulations as recalled above, until 
2013 could enter into Interest Rate Swap contracts, providing they were hedg-
ing and never speculative derivatives, thus with the purpose of hedging bond 
loans or debts”. But that wording “all the more” is, as Professor Perrone noted, 
a giveaway that what is being considered is something not confined to local au-
thorities; hence it is the civil law question of validity. 259. A similar approach 
can be seen in decision no. 24/2021 of the Court of Appeal of Ancona. That 
was a case involving a private company, but the Court referred to the Cattoli-
ca decision and stated (at [4]): “Nor can it be argued that the significance of 
this decision is limited to the public administration sector when it deals with 
derivatives. All commentators argued for the general scope of many of the 
statements contained in the aforementioned decision, which, moreover, already 
qualifies as such on a first reading”. 260. Professor della Cananea saw the de-
cisions in these cases very much through the prism of his own reading of Cat-
tolica, with considerable focus on paragraph 9.8 of that decision. However, his 
reasoning was at times hard to follow, since at the same time he did accept – as 
on the wording of those decisions he had to – that the reasoning dealt with the 
civil law requirements for a contract. It was also not clear why, if he were cor-
rect as to his approach to Cattolica, the Ancona court (dealing with a dispute 
with a private company) should consider the decision in Cattolica. He accept-
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ed that this court’s decision effectively says that section 9 of Cattolica is not 
limited to public bodies. 261. The Tribunal of Milan in its decision of 4 May 
2021 seems to interpret Cattolica as being a public finance case. However, it 
is clear that it was not argued in that case that the swaps were null and void 
and consequently the decision is of little relevance in the present context. 262. 
Although I give no weight to the academic commentaries in reaching my de-
cision (since they can plainly have no precedential value and time constraints 
meant that they were not the subject of cross-examination) I gain some en-
couragement from the fact that it seems that the most dominant academic ap-
proach to section 9 of the Cattolica decision is in line with that conclusion. DB 
referred me to articles by Calabrese, Natoli, Poli, Cusomano and Tucci. Busto 
sought to strike back by reference to some articles coauthored by Professor 
Perrone and Mr Danusso. I did not find these articles particularly easy to fol-
low. On the whole I would tend to accept the submission that while deprecat-
ing the approach of the court generally, so far as regards section 9 they suggest 
that the decision is potentially of broader application. Thus Professor Perrone 
refers to the possibility that the decision might “retroactively affect any deriv-
atives entered into, at any time, by both financial and non-financial entities”, 
while Mr Danusso refers to the case applying “private law requirements”. How-
ever (i) this approach appears to be a discussion point (the dangers of Cattol-
ica if given a broad reading) and (ii) this approach is not that of the academic 
majority. 263. The conclusion that section 9 of the Cattolica decision is con-
cerned with the elements of a valid contract under Italian civil law, not the ca-
pacity of Italian local public bodies, is highly significant in the context of this 
dispute. This is because if the question is one of material validity, not capacity, 
the question of the proper law of the contracts becomes relevant. The Trans-
actions are expressly governed by English law. The material validity of the 
Transactions is therefore to be determined under English law. It follows that 
any requirements as to material validity set out by the Court in Cattolica (in 
relation to contracts governed by Italian law) are inapplicable to the Transac-
tions. 264. I should deal briefly with Busto’s backup case, which was to say that 
if it is not clear that paragraph 9.8 of Cattolica is concerned with the capacity 
of an Italian local public body, then it is at least possible to read paragraph 9.8 
of Cattolica in this way and that it is highly unlikely that the Italian courts would 
read down Cattolica, thereby opening the way for Italian local authorities to 
circumvent these same rules by simply choosing foreign law. The answer to 
this is that it is not a question of reading down but of correct interpretation and 
I conclude that DB’s is the correct interpretation by a clear margin. Accord-
ingly this backup case does not arise. 265. It follows that Busto’s defence based 
on section 9 of Cattolica fails. Formal requirements 266. For completeness 
however (and while it is strictly speaking contingent) I should deal here with 
the substance of that defence. Had I concluded otherwise as to the nature of 
the issue, such that the requirements in section 9 had to be considered, I would 
have concluded that the Court did not lay down any hard and fast rule. 267. 
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The emphasis here is on the apparent dichotomy between the fact that the Su-
preme Court suggested that on the facts of the Cattolica this would require 
the parties to be aware of “the mark to market criterion, probabilistic scenar-
ios and the “hidden costs”” and its emphasis elsewhere on the “case by case” 
approach which would only make sense if there were no hard and fast rule. In 
my judgment this is what the Court was really saying: the ultimate objective is 
to enable the counterparty to make an informed assessment of risk. This is what 
underpins some quite detailed discussion of the different types of swaps at Part 
4, and an analogy to consumer investment transactions at [9.4-5] which would 
not be applicable to all swap transactions. It also reflects the fact that the ques-
tion of mark to market is first raised at [4.7] in relation to the consideration of 
“non-par” swaps in which an upfront is paid (as it was in two out of the three 
swaps in Cattolica). I therefore conclude that the rule is stated in 9.7 when the 
court says clearly that the analysis must be determined “on a case-by-case ba-
sis, using a practical approach”. 268. That approach makes perfect sense since 
it is a question of fact whether the parties to a contract are able to make an in-
formed assessment of risk and what information they require to carry out that 
assessment. Further, were Busto correct and all of (i) MTM; (ii) probabilistic 
scenarios and (iii) hidden costs required to form part of the transaction docu-
ments in all cases this would be a surprisingly formalistic, inefficient and im-
practical position. The unattractiveness of that submission was underlined by 
Professor della Cananea’s evidence that an Italian local public body could not 
even be expected to be aware of this requirement. 269. In this case I conclude 
that, were it relevant, Busto was in a position to make an informed assessment 
of risk and had available the information required to carry out that assessment. 
The first point is that the transaction was not particularly complicated: i) The 
Mirror Swap cancelled out the effect of the 2002 Swap and entirely removed 
Busto’s exposure to the risks of rising interest rates above the threshold in the 
2002 Swap. It did not present risks for Busto in any meaningful sense; ii) The 
principal exchange element of the Cash Flow Swap was also essentially straight-
forward and risk free. Busto simply received fixed principal exchange amounts 
from DB from 2007 to 2013 and paid the same amount to DB from 2014 to 
2031. This was easy to comprehend and did not involve any uncertainty from 
Busto’s perspective as to cash flows; iii) The risks of the interest collar element 
of the Cash Flow Swap were the most complex – but still essentially elemen-
tary. They were clear and straightforward for Busto to evaluate and understand. 
It was explained to Busto that its interest costs would only vary within the max-
imum rate of the cap and the minimum rate of the floor. Thus, if interest rates 
fell below the floor rate, Busto would not benefit. This was obvious. 270. Sec-
ondly, these indications are supported by a consideration of the material which 
Busto had available to it. The simulations sent by DB to Busto on 29 June and 
5 July 2007 provided Busto with the forward rates on each payment date 
through to 2031, and projections of the cost of the proposed revised principal 
repayment profile based on the forward curve, bearing in mind the collar struc-
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ture of the Cash Flow Swap. DB also informed Busto in the Term Sheet that 
the initial MTM of the Cash Flow Swap was positive to DB and therefore neg-
ative to Busto. 271. Thirdly Busto had the time and resources to make an in-
formed decision. The timeline demonstrates that there was ample time, there 
was lots of negotiation and Busto had its own well qualified expert committee. 
Here it is worth bearing in mind that the reports of the Cattolica case do not 
make it clear what was sent – or whether that was a case where the bank was 
dealing with a professional investor. The consumer legislation quoted in that 
case tends to suggest it was not. 272. Fourthly, this was not Busto’s first expe-
rience of swaps – it had prior experience of the swaps market via the 2002 Swap 
and Busto was classified as a qualified investor. 273. Finally, though perhaps 
strictly speaking irrelevant for the purposes of deciding whether Busto had the 
material available to enable it to make an informed assessment of risk, the ev-
idence shows Busto doing just that: i) City Board resolution no. 417/2007 stat-
ed that “the interest rate [would be] parameterised at the Euribor rate insert-
ed within a maximum and minimum oscillation corridor” under the Cash Flow 
Swap; ii) It was clear from her evidence that Ms Marino fully understood how 
DB’s proposals worked and in particular that, under the Cash Flow Swap, the 
minimum rate that Busto would pay was the floor rate and it would not bene-
fit if interest rates fell lower; iii) Ms Marino’s evidence was also that that she 
understood that the forward projections showed a comparison of the expected 
cost to Busto of its existing borrowing and on the basis of a re-profiling of its 
principal repayment profile and an interest rate collar with assumed floor and 
cap rates; iv) Professor Zucchetti and Ms Criscuolo (the external members of 
the Expert Committee with specialist expertise in relation to derivatives) ex-
plained each of the banks’ proposals and their analysis to Ms Marino and Mr 
Fogliani; v) It was also Ms Marino’s evidence that the Expert Committee as a 
whole (including Ms Marino) discussed the merits of each proposal; vi) Ms 
Marino also said that she and Mr Fogliani would have taken the opportunity 
to ask Professor Zucchetti and Ms Criscuolo about anything she did not un-
derstand. She accepted that she would not have signed the Expert Commit-
tee’s report unless she understood and agreed with it; vii) The Expert Com-
mittee’s report (which was annexed to City Board resolution no. 398/2007): a) 
Described the economic effects of DB’s proposal in some detail; b) Specifical-
ly identified that the floor rate was “rather high” relative to the forward curve 
– and Busto successfully negotiated a reduction in the floor rate with DB as a 
result; c) Confirms that Busto fully understood DB’s proposals and formed the 
view (based on the analysis of Professor Zucchetti and Ms Criscuolo) that the 
DB proposal was the most advantageous which Busto had received. 274. In 
those circumstances, I conclude that Busto was able to make an informed as-
sessment of risk, and had the information required to carry out that assessment. 
To the extent that it is relevant I would also conclude that it carefully made an 
informed assessment of the risk Cattolica and Speculation Section 8, specula-
tion and capacity 275. The second set of questions to which the Cattolica de-
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cision is relevant is that of whether Busto lacked the capacity to enter into 
speculative transactions. Professor della Cananea’s opinion is that at the rele-
vant time Italian local authorities were not permitted to enter into derivatives 
contracts which were speculative in nature. 276. DB implicitly accepted that 
Cattolica was difficult for it on the law here, though it pointed out a number 
of what it regards as infelicities in that judgment. For example it noted that the 
Court in Cattolica identifies no express prohibition, nor any other basis in law, 
for this conclusion, does not attempt to define what is meant by “speculation” 
in this context or offer guidance as to how the characteristics of a “speculative” 
contract might be identified: it is simply asserted that a distinction is to be 
drawn “based on the criterion of the different degree of risk”. 277. Ultimately 
it seems to me that what the Supreme Court says in this regard is clear. At par-
agraph 8.3 it says in terms: “Hence, in light of the legal and axiological frame-
work outlined above, we can arrive at a first conclusion, namely: Recognition 
of the Administration’s capacity to conclude derivative contracts, based on the 
law in effect until 2013 (when Italian Law No. 147 of 2013 precluded that pos-
sibility) and the distinction between hedging and speculative derivatives, based 
on the criterion of the different degree of risk of each of them, meant that on-
ly in the first could a local entity be said to have capacity to enter into them” 
278. Whether that conclusion is correct or not is not in my view a matter for 
this Court. I accept this paragraph dubitante. I have expressed above a view 
on case 52/2010 which might be said to sit ill with the summary given by the 
Court in the Cattolica judgment. There is no clear consideration in Cattolica 
of how the general civil law capacity of local authorities impacts on the analy-
sis. I would also tend to accept the argument that the assertion in paragraph 8 
that the changes in the law set out in section 7 “make it possible to conclude” 
that “the contractual power of local entities had clear limitations” is rather hard 
to follow. The “difficult” sentence at the tail of paragraph 9.8 ironically also to 
some extent suggests that the Court did not regard itself as having set down a 
rule on speculation. 279. However while these points may well be the subject 
of argument in future before the Italian Courts, as matters stand it seems to 
me that the Supreme Court has spoken on this point; and that regardless of 
the fact that there is no doctrine of precedent other courts are – at least in the 
medium term while debate works itself out – likely to feel themselves con-
strained by the clarity of the wording by the country’s most senior court. 280. 
I therefore conclude that as these matters stand, as a matter of Italian Law lo-
cal authorities may only enter into derivatives contracts if they are for hedging 
– and not if they are speculative. Are these contracts speculative? 281. This 
point became highly contentious in closing, with arguments about the burden 
of proof and whether aspects of the case sought to be advanced by Busto were 
properly in play. 282. The case as pleaded was this: that the speculative and/or 
aleatory nature of the Transactions meant that the Transactions did not com-
ply with the limits or constraints explained in Cattolica on Busto’s capacity to 
enter into such transactions. In the Further Information this was particularised 
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thus: “The Transactions were speculative in that they involved the purchase of 
a financial instrument (viz the swaps) at an implied cost referable to the mark 
to market value at the time of acquisition. In relation to the interest rate aspect 
of the instruments, their value lay in the hope that they would turn out to have 
been worthwhile. In that sense they were speculative. In the premises the fu-
ture value of the swap instruments was entirely dependent on uncertain future 
market movements”. 283. This was met by a plea denying that the Transactions 
were speculative and asserting that they were “entered into for the purposes 
of hedging the Defendant’s liability under existing indebtedness and thereby 
managing the costs of the Defendant’s borrowing”. This plea was advanced by 
reference to the City Board decision number 398 of 10 July 2017. In other 
words, DB said: “No, the Board says it is for hedging”. 284. No rejoinder fol-
lowed to this plea. In the List of Common Ground and Issues the focus was 
firmly on the issues of Italian law; the factual aspects of those issues were dealt 
with in very broad terms at Issues 4 and 5: did the Transactions comply with 
anyrequirements of Article 119 that applied to them, if not in what respects 
and what are the legal consequences? There was no suggestion that financial 
experts were necessary. 285. The pleading as to “speculativeness” was there-
fore broad and elementary. The pleading does not identify any features of the 
cash flow swap which were said to make the transaction speculative. In par-
ticular it does not plead that a negative MTM would make the borrowing spec-
ulative; MTM was identified only as going to the informed decision aspects, in 
partnership with probabilistic scenarios and hidden costs. 286. It follows that 
no positive case was pleaded in relation to speculation and hedging. 287. In 
opening Busto trailed the possibility of an intention to go wider. At paragraph 
93 it was said that Busto “accepts that the dividing line between what is spec-
ulative and what is a hedge will rarely be clear cut. Most transactions will have 
elements of both. However, where the dividing line in terms of local authority 
finances is to be drawn is a matter of policy, and in that sense is a matter for 
the Italian legislature and the Italian Courts” (suggesting that the answer to 
the dividing line lay in the authorities – the line which appears from the plead-
ed case). However that was followed by an indication that Busto intended to 
show that the Transactions did have a speculative element (unidentified). 288. 
That approach was further trailed in oral opening. And in closing Busto’s case 
was clearly said to be that by its plea of hedging, DB had advanced a positive 
case, which entitled Busto to put any positive case on speculation, essentially 
by way of response. 289. Further, it was suggested by Busto in closing that the 
question of speculation was effectively decided in Hazell; this was in reliance 
on Lord Ackner at 45F – 46A. However (i) as noted above the analysis on that 
question has probably moved somewhat under English law in the succeeding 
years and (rather more importantly) (ii) the case on the dividing line between 
speculation and hedging is in this case one of Italian Law. It is as impermissi-
ble for me to superimpose English Law concepts of hedging as it would be to 
impose an English Law understanding of the capacity/validity divide. 290. As 
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to the actual case on speculation, Busto’s argument extended both to that plead-
ed case, and a case which developed via the evidence. 291. In terms of the 
general approach Busto urged me to reach back into Hazell, if not adopting 
the test, at least adopting a similarly sceptical approach. It placed great em-
phasis on the inherently speculative nature of swaps as described in Hazell 
(which it says resonates with the Cattolica approach) and submitted that the 
claim by the Bank that the Mirror Swap and the Cash Flow Swap were 
non-speculative and simply hedging must be carefully scrutinised by the court 
(as in Hazell). This is said to be particularly so given that the true nature and 
effect of a swap may not be immediately apparent, even to experienced bank 
employees, such as Ms Villa. 292. This was then echoed in Busto’s more spe-
cific case, which also drew on Hazell, contending that there were strong par-
allels between the interim strategy adopted in Hazell and the Bank’s case on 
the Mirror Swap in the present proceedings. 293. I do not consider that this 
argument by reference to Hazell has much effect in circumstances where it is 
accepted that the Italian law approach is not on a par with that in Hazell, as 
noted above. While there may be similar resonances my focus needs to be on 
Italian Law. Further this argument was undercut by the fact that (as I have 
found above) the 2002 Swap has to be assumed to be valid; which was not the 
position in Hazell. 294. So far as the more general case goes, Busto’s pleaded 
case takes an extreme position that a transaction will be speculative merely be-
cause the value or final outcome is uncertain. This would apply to any deriva-
tive contract (and indeed to any decision to borrow at a floating rate instead of 
a fixed rate, or vice versa). It is manifestly wrong to give the concept of specu-
lation such a broad reading, not least because Article 3 of the Decree and even 
Cattolica recognises that some derivatives are permitted; and Busto actually 
accepts that derivatives are not precluded by Italian Law. 295. Accordingly 
limiting matters solely to the pleaded case, Busto’s argument here must fail. 
296. This then brings me to the new or extended case advanced by Busto. 

[omissis]
Determination and matters for consequential argument 365. It follows that 

I conclude that: i) The Transactions complied with the requirements of Article 
119; ii) Article 42 paragraph 2(i) of TUEL is not applicable, but in any event 
the Transactions complied with the provisions of Article 42 paragraph 2(i) of 
TUEL by virtue of Resolution number 32 of 2 April 2007; iii) The Transactions 
are valid and binding on Busto and are enforceable in accordance with their 
terms. 366. In essence, therefore DB’s claim succeeds. There do however re-
main issues as to the terms of the declarations sought, the determination of the 
sums due and outstanding and interest. These if not agreed will require to be 
determined at a consequentials hearing. Part 3: Contingent Issues The other 
TUEL issues 367. These questions therefore only arise on a double contingen-
cy (i.e. if I am wrong as to whether City Council approval was needed and also 
as to whether if it was needed, it was given). I deal with them only for com-
pleteness. Status of the resolutions of the City Board and Mr Fogliani. 
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368. So far as concerns the consequence if (i) City Council approval were nec-
essary and (ii) it had not been given, there is a vibrant debate to be had as to 
whether that consequence should be annullability and not nullity. 369. The is-
sue is particularly tricky because on the face of it the merits of the point appear 
to lie with DB; but there is no doubt in this case that Cattolica goes the other 
way. Professor Torchia gave it as her clear opinion that Cattolica is in this re-
spect wrong. Professor della Cananea agreed that “as a general rule” relative 
incompetence results in annullability (not nullity), and that the “traditional” 
approach to breach of Article 42(2) would be treated as “a breach of the rules 
of internal competence” (i.e. relative incompetence) and that the result of this 
is that administrative acts adopted in breach of Article 42(2) would be treated 
as annullable (not a nullity). 370. This is a point which I do not have to decide. 
Had the point arisen I would, with considerable hesitation (bearing in mind 
what I have said above about the approach to foreign law), have concluded that 
despite what is said in Cattolica the correct position as a matter of Italian law 
is that a breach would result in relative incompetence i.e. annullability. 371. 
For this double contingency the briefest of reasons will suffice: i) Cattolica is 
not the starting point; the backdrop of the law prior to Cattolica is clear and in 
DB’s favour, as noted above; ii) Even in the Court of Appeal in Cattolica this 
line appeared to be followed with no reference to voidness but reference to 
“potential annulment”. That is plainly a reference to annullability; iii) The Su-
preme Court decision does not engage with the previous law or explain what 
would on its face be a significant change. While clearly expressed the relevant 
part appears to be a statement in passing. There is no suggestion in the judg-
ment that any issue was even raised as to the consequences of a breach of Ar-
ticle 42(2), let alone any explanation for any departure from the traditional ap-
proach; iv) While very great respect is due to the Supreme Court’s decision, 
there is no doctrine of precedent in Italian Law and the academic views, to-
gether with Council of State decision 2810/2018 (albeit not exactly on point), 
gives sufficient basis to conclude that the Italian courts would probably not 
follow Cattolica on this point. 372. The result of this is that the relevant acts of 
the City Board and Mr Fogliani are thus effective in law unless and until they 
are set aside. Professor della Cananea accepted that an annullable administra-
tive act is valid and effective and that the public body is therefore bound by it 
once the time limit for challenging it in the administrative court or taking 
self-redress procedures has passed. A limit on capacity 373. Similarly, I accept 
the submission that Article 42(2) is not a limit on capacity. The contrary was 
not separately argued in closing Ratification 374. The starting point is that for 
this point to arise one must assume that the Transactions breached Article 42(2)
(i) of TUEL but that (as I have contingently found) the consequence is annul-
lability not voidness. 375. The first question is that of which law is applicable 
to these issues. Busto were not unnaturally keen for the matter to be consid-
ered as a matter of Italian law given that (i) Professor Torchia accepted in her 
first report that the subsequent resolutions did not amount to ratification as a 
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matter of Italian administrative law and (ii) in the joint memorandum of Pro-
fessor Perrone and Professor Alibrandi they agree that ratification is not avail-
able as a matter of civil law in the case of a void contract. I accept that were 
the proper law to be Italian Law Busto would win this argument (for brevity 
on this extremely contingent point: essentially for the reasons given by Busto). 
376. However, matters are by no means so favourable to Busto if, as DB con-
tends, the applicable law for any ratification argument is English Law. 377. It 
is common ground that in the conventional case the putative law of the con-
tract (here English Law) will also govern questions of the scope of the agent’s 
authority including ancillary questions of ostensible authority and ratification, 
see Dicey & Morris on the Conflict of Laws 15th Ed. at Rule 244. 378. But 
Busto contends that there is an important rider which is applicable where au-
thority and capacity coincide – i.e. where the limit on authority is derived from 
a limit within the relevant body’s constitution. Thus, it points to Bowstead & 
Reynolds on Agency 22nd Ed., paragraph 12-021, where the authors state: 
“There can be little doubt that if there are public law restrictions on an agent’s 
authority, as in the case of public officials, these should be effective as against 
the law governing the main transaction. As regards public officials, it seems to 
be accepted that constitutional and other public restrictions of a disabling na-
ture on their actual authority should be effective, and the interpretation of such 
restrictions is a matter for the law imposing them; although in the absence of 
clear evidence the court falls back fairly easily on English interpretation tech-
niques, at least where the governing law of the main transaction is English, and 
similarly estoppel, apparently under English law, has been applied to later con-
duct relevant to earlier authorisation. The reluctance of English law to find 
apparent authority in public officials has recently been applied in the context 
of foreign officials”. 379. This would also seem to be consistent with the “in-
ternationalist” approach referred to in Haugesund. However, it appears that 
this argument is slightly off point; we are not here concerned with public law 
restrictions on an agent’s authority. 380. Further Bowstead and Reynolds par-
agraph 12-019 notes that “where there is no question of lack of power, the mat-
ter is likely to be one of authority only and governed by the law applicable to 
that topic”, by reference to Law Debenture Trust v Ukraine [2018] EWCA Civ 
2026; [2019] Q.B. 1121. 381. In reply, Mr Downes tacitly accepted the appli-
cability of that passage and simply submitted by reference to PEC v Asia Gold-
en Rice Co [2014] EWHC 1583 (Comm) that there might be a carve-out where 
it would be unfair to do so, and that on that basis it would be unfair to fix the 
principal with the chosen law of a contract that the principal did not enter in-
to. However, that authority does not provide full support for this argument. At 
[75] of PEC Andrew Smith J went no further than to say: “I also have sympa-
thy with his submission that the general principle stated in Dicey, Morris & 
Collins would not be applied if it resulted in distinct unfairness or there were 
other strong reason for modifying it. An obvious example might be if an agent 
chose a law unconnected with the contract simply to clothe himself with au-
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thority”. 382. The situation to which he refers is not the situation in this case. 
It follows that in my judgment to depart from the default position would be 
unjustified in this case. The question of ratification would (if it arose) therefore 
fall to be considered by reference to English Law. 383. So far as English Law 
is concerned, Busto’s case on the law was notably understated, with broad al-
lusion to ratification requiring an unambiguous act coupled with informed con-
sent. No reference was made to the authorities cited by DB to the effect that: 
i) The question whether an intention to adopt a contract as binding should be 
inferred from silence depends on whether it is the only reasonable conclusion 
to draw in the circumstances. ING Re (UK) Ltd v R&V Versicherung AG 
[2006] EWHC 1544 (Comm) at [161]; ii) There is no legal requirement that 
the principal must be aware of his agent’s lack of authority before the principal 
can be taken to have ratified a contract. The key is knowledge of the material 
facts: Bowstead paragraph 2-067, which in turn cites Brown v InnovatorOne 
plc [2012] EWHC 1321 (Comm) at [856-7]; SEB Trygg Holding AB v Man-
ches [2005] EWCA Civ 1237, [2006] 1 WLR 2276 at [43]. 384. Is there suffi-
cient material to satisfy the test on that basis? DB relied on: i) The City Coun-
cil’s recognition of the Transactions in the budget and the supplemental notes 
to the budget in every year from 2008; ii) The City Council permission to Bus-
to to make the payments due under the Transactions from 2007 through to 
June 2020; iii) The absence of adoption of any administrative self-redress pro-
cedures to annul the resolutions of the City Board or the decisions of Mr Fogli-
ani within the time allowed by Article 21-nonies of Law 241/1990 by Busto; iv) 
As regards the latter DB says these are particularly striking given that, as not-
ed in the factual section of this judgment, Busto retained Brady Italia in early 
2009 to investigate the legitimacy and validity of the Transactions and it pro-
duced a further report on the Cash Flow Swap in 2012, but Busto did not raise 
any issues with DB. 385. I accept the submission that these matters are suffi-
cient to make out a case of ratification as a matter of English Law. Busto’s con-
duct in these regards is wholly inconsistent with Busto now taking the position 
that Mr Fogliani did not have authority to enter into the Transactions on be-
half of Busto because they had not been approved by the City Council. 386. I 
therefore conclude that if ratification had arisen, the proper law is English law 
and the requirements of ratification would be made out. Ostensible authority/
Contractual estoppel 387. I deal briefly with this point largely because it raises 
an issue of law in an area of considerable interest which is not replete with au-
thority. 388. This was an argument taken fairly lightly by DB and rather more 
seriously by Busto. 389. DB relies upon the terms of the ISDA Master Agree-
ment, in particular the contractual representations and warranties set out in 
section 3(a)(ii) (“Powers”), section 3(a)(iii) (“No Violation or Conflict”), section 
3(a)(iv) (“Consents”), section 4(b) (“Maintain Authorisations”), and section 4(c) 
(“Comply with Laws”) of the Master Agreement (as amended by the Sched-
ule). 390. DB contends that these representations survive any voidness of the 
swaps themselves because the Master Agreement is a framework agreement 
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which did not entail any binding commitment for Busto to incur expenditure 
that needed to be budgeted for in future years and did not necessarily involve 
Busto entering into any derivative contract with DB which would (on Busto’s 
case) require City Council approval. 391. It therefore submits that: i) Article 
42(2)(i) of TUEL cannot require City Council approval of the Master Agree-
ment and Schedule; ii) The City Board authorised Mr Fogliani to enter into 
the Master Agreement and Schedule by decision no. 417/2007 of 17 July 2007; 
iii) Busto is therefore bound by the express contractual representations and 
warranties that it gave to DB in the Master Agreement including the terms 
which specifically confirmed Mr Fogliani’s authority to enter into the Transac-
tions on behalf of Busto. 392. DB contends (i) that these representations and 
warranties in the Master Agreement are sufficient to establish a contractual 
estoppel which prevents Busto from denying that Mr Fogliani was duly author-
ised, and (ii) that estoppel arises without the need to establish reliance by DB. 
393. Busto argues that it is logically impossible (and “bootstraps”) for a local 
authority to represent (sufficient to give rise to some form of estoppel) that a 
transaction is within its capacity as a means of evading what would otherwise 
preclude its entering into the transaction. 394. Reliance was placed by Busto 
on the trenchant observation of Harman J in Rhyl Urban District Council v 
Rhyl Amusements Ltd [1959] 1 WLR 465 that: “Accepting the view… that the 
Minister had no power under the regulations to grant a tenancy, it is perfectly 
manifest to my mind that he could not by estoppel give himself such power… 
It would entirely destroy the whole doctrine of ultra vires if it was possible for 
the donee of a statutory power to extend his power by creating an estoppel. 
That point, I think, can be shortly disposed of’”. 395. Busto also pointed to the 
judgment of Tomlinson J in Haugesund, rejecting an argument based on es-
toppel at paragraphs 170-172: “[170] At para 35 above I set out the representa-
tions which are attributed to Haugesund in the ISDA Master Agreement. … 
Wikborg Rein contends that these representations form the basis of an estop-
pel by representation pursuant to which the municipalities are, as against Dep-
fa, precluded from denying that the swap agreements imposed on them valid 
and binding obligations. In the alternative, Wikborg Rein contend that the 
municipalities owed to Depfa a tortious duty of care in making the representa-
tions as to their power to enter into the agreements and that they made the 
misstatements negligently, so that in consequence Depfa has a cross-claim in 
damages against the municipalities to the extent of its inability to recover in 
contract or in restitution. … Both of these arguments must in my view fail on 
the simple ground pointed out by Professor Graver that “there can be no pow-
er under administrative law for public bodies themselves to create new powers 
by representing that they have such powers”. Unsurprisingly Professor Grav-
er’s evidence was not challenged. Mr Mitchell distinguishes between a power 
to enter into a contract and the power to make a statement independently of 
contract. I agree that the concepts are different, although the representation 
here is made in connection with the making of the contract and, insofar as neg-
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ligent misstatement is concerned, liability is only established if there is a rela-
tionship “equivalent to contract” – cf per Lord Devlin in Hedley Byrne & Co 
v Heller & Partners Ltd [1964] AC 465 at 530, [1963] 2 All ER 575, [1963] 3 
WLR 101. However the answer to Mr Mitchell’s point is given by Professor 
Graver. It was given too by Harman J in Rhyl UDC v Rhyl Amusements Ltd 
… where he pointed out that arguments of this sort which might avail against 
“private people” cannot prevail as an answer to a claim that something has been 
done by a statutory body without it having the capacity so to do”. 396. In open-
ing DB relied on Standard Chartered Bank v Ceylon Petroleum. In that case, 
Hamblen J held that representatives of CPC had ostensible authority to enter 
into the relevant transactions in that case in light of, inter alia, a representation 
in an ISDA Master Agreement that CPC had power to execute the Master 
Agreement and any Confirmation and had taken all necessary action to author-
ise that execution. It says that Busto made similar representations to DB in the 
express terms of the Master Agreement. 397. However Standard Chartered 
was a case where the argument was purely one of ostensible authority, and the 
judge relied on matters (such as the statute which created CPC and specific 
acts of the Board) which went well beyond the ISDA Master. 398. The main 
authority deployed by DB in closing was that of Credit Suisse International v 
Stichting Vestia Groep [2014] EWHC 3103 (Comm) in which Andrew Smith 
J considered a challenge to five disputed contracts entered into by a Dutch so-
cial housing association based on a lack of capacity. It was common ground that 
Vestia had capacity to enter into the ISDA Master Agreement framework con-
tract; the dispute was limited to some but not all of the transactions Vestia en-
tered into under it. 399. In respect of three of them ((i) transactions 3, 4 and 
5; (ii) transactions 7 and 8; and (iii) transaction 9), the Judge found them to be 
ultra vires. Credit Suisse then advanced three further arguments: estoppel, 
warranty and misrepresentation. 400. In particular Credit Suisse sought to re-
ly on two “Additional Representations” that Vestia had given in the ISDA Mas-
ter Agreement: i) First, the “compliance representation” – that its entry into 
and performance of its contractual obligations was and would be in compliance 
with its articles, financial rules and any other applicable laws or regulations; 
and ii) Second, the “hedging representation” – that it was entering into each 
transaction purely for the purpose of hedging its exposures and not for the pur-
pose of speculation. 401. At [300] of the judgment the Judge held that these 
were intended to take effect as contractual undertakings as well as representa-
tions. 402. Credit Suisse then argued that both the Master Agreement and 
these Additional warranties/representations estopped Vestia from contending 
that the transactions were void. As regards the Master Agreement itself, the 
Judge rejected this argument at paras 304-305, citing the line of argument up-
on which Busto now relies and going on: “[304] …. Mr Howe accepted that 
this is so in the case of local authorities or other public bodies, but submitted 
that Vestia are in a different position because, though they operate in the field 
of social housing, they are a private entity.
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[305] Professor Dorresteijn’s evidence was that Vestia and other SHAs “are 
not part of the governmental organisations”, and I accept this. But I do not 
consider that this assists Credit Suisse, or that Vestia could have extended their 
contractual capacity by representing (by contract or otherwise) that they have 
powers which they do not have or that it is within their powers to make a con-
tract when it is not. A contract that is ultra vires the powers of a company is 
void, and it cannot be validated: see Chitty on Contracts (31st ed, 2012) vol 1 
at paras 9-020 and 9-024, citing the judgment of Russell J in York Corp v Hen-
ry Leetham & Sons [1924] 1 Ch 557, 573, 22 LGR 371, 94 LJ Ch 159: “An ul-
tra vires agreement cannot become intra vires by means of estoppel, lapse of 
time, ratification, acquiescence, or delay”. Although this was said in the context 
of the capacity of a local authority, the editors of Chitty clearly understand it 
to be a wider statement of principle, and I agree. The same is said by the edi-
tors of Spencer Bower, The Law relating to Estoppel by Representation, (4th 
ed, 2004) at para VII.6.1: “nor [can] a company become entitled by estoppel 
to exceed its statutory powers or those given to it by its memorandum of asso-
ciation”. The position relating to companies incorporated under the Compa-
nies Acts is illustrated by Ashbury Railway Carriage and Iron Co v Riche, (1875) 
LR 7 HL 653, 44 LJ Ex 185, 24 WR 79 and Great North-West Central Ry v 
Chamlebois [1899] AC 114, 68 LJPC 25, 79 LT 35. In my judgment the rep-
resentations in the Master Agreement and the Management Certificate do not 
enable Credit Suisse to argue that Vestia are estopped from disputing that the 
ultra vires contracts were within their capacity or from disputing the authority 
of Mr de Vries and Mr Staal to make the ultra vires contracts”. 403. The Judge 
went on to accept the alternative argument that the Additional Representa-
tions in the Schedule to the Master Agreement gave rise to an estoppel. At 
[307-309] he considered that the doctrine of contractual estoppel could apply 
an agreement about a state of affairs in the future. At [312-318] he decided 
that the representations could apply to ultra vires transactions. 404. At [319], 
Andrew Smith J considered whether Credit Suisse’s reliance on these Addi-
tional Representations fell foul of the principle in Rhyl UDC: “Would the Ad-
ditional Representations so interpreted be inconsistent with a policy or prin-
ciple of law that an entity cannot expand its own capacity by estoppel or con-
tract? In my judgment they would not be. I readily accept that an entity cannot 
achieve what it has no power to do simply by stating or promising that it has 
the power, and that underlying the doctrine of ultra vires is a policy of protect-
ing the public: see Hazell v Hammersmith and Fulham LBC, [1992] 2 AC 1, 
36F/G per Lord Templeman. But there seems to me no reason that a legal en-
tity should not in a valid contract undertake that the contract will not be used 
as a vehicle for purported transactions that are invalid because they are outside 
their capacity. Credit Suisse are not making a claim under the ultra vires con-
tracts and in this part of their claim are not asserting that they are valid. Their 
argument is that they are entitled to enforce the Master Agreement as if the 
ultra vires contracts were valid”. 405. Andrew Smith J therefore concluded that 
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it was not inconsistent with the Rhyl case or its underlying policy for Credit 
Suisse to make a claim for estoppel or breach of warranty based on the Addi-
tional Representations in the Master Agreement, as opposed to claiming under 
the ultra vires transactions themselves. 406. The consequence was that Vestia 
was contractually estopped from disputing its liability to Credit Suisse under 
the Master Agreement on the grounds that the ultra vires contracts were made 
without capacity and authority, or alternatively that Vestia was liable in dam-
ages for breach of warranty: [320]-[322]. 407. Interesting as this argument is 
had the point arisen, I should have been unwilling to conclude that a contrac-
tual estoppel arose in this case. The doctrine is one which has been established 
on a very narrow basis and has yet to receive endorsement from the Supreme 
Court. There are some expressed concerns in the academic commentaries 
about its principled basis and capacity for uncontrolled growth (See, for exam-
ple, Braithwaite “The origins and implications of Contractual Estoppel” LQR 
2016 pp 120- 147, Leeming “Receipts Clauses and “contractual estoppel” re-
visited” LQR 2018 pp 171-76, Wilken and Ghaly, Law of Waiver, Variation and 
Estoppel, 3rd edn, at pp.90– 91 and 315). It is right therefore to look at any 
development which would cut across a line of authority on such a fundamental 
question as capacity with some care. 408. Here I would see sufficient grounds 
for caution. In Vestia it was common ground that the ISDA Master Agreement 
was within the capacity of the entity, which was not a public body but a private 
entity. In Vestia the representations within the Master Agreement were still 
regarded as not capable of giving rise to a contractual estoppel. The particular 
conclusion upon which the argument within Vestia is built is a very particular 
one, derived from certain specific “Additional Representations” which did not 
exist in this case. While DB contended that there were similar representations 
(i) they were not additional representations, but ones within the main Master 
(ii) they were not the same as the representations in Vestia and no time was 
spent establishing an equivalency and (iii) the building block of establishing 
them as contractual warranties which formed part of the analysis in Vestia was 
not done here. Although DB placed reliance on my judgment in BNP Paribas 
SA v Trattamento Rifiuti Metropolitani SPA at [176]-[184] as stating that the 
distinction was not significant that strikes me as an over-reading of a passing 
line within that judgment, which was not part of the determinative reasoning. 
409. Further, coming back to basics, on their face the representations relied 
on are referable to the “Transactions” – which are defined as transactions that 
the parties have entered into or anticipate entering into. It logically follows that 
to the extent that the transactions are void for want for capacity they do not 
fall within the definition of “Transactions”. The restitution claim 410. These 
issues would only arise if the Transactions were void. Busto’s restitution claim 
is for €3,840,166.74 (i.e. the net sum paid to DB under the Transactions). 411. 
The first issue which was raised was that of applicable law, the candidates again 
being Italian and English Law, with DB arguing for English Law, despite the 
decision of Walker J in Dexia Crediop SpA v Comune di Prato [2016] EWHC 
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2824 (Comm) at [159]-[172]. Had it been necessary to decide this point I would 
have concluded that this authority was distinguishable. While I would not nec-
essarily place the same weight as did DB on the technical survival of the ISDA 
Master Agreement, there is force in the submissions that: (i) that choice of law 
would retain weight under the Haugesund approach of adopting the putative 
applicable law to determine the civil law consequences of a lack of capacity on 
the validity of a contract; and (ii) the facts of this case are also distinguishable 
from Dexia because Dexia was an Italian bank, whereas DB acted through its 
London branch. The place of enrichment in this case would therefore also be 
England. Overall, therefore, despite the existence of certain ties to Italy, I 
would conclude that the closest and most real connection for the putative 
Transactions was with England. 412. That would then have led into limitation 
and change of position arguments under English Law (which it was common 
ground would not exist under Italian Law). There was little controversy that if 
English Law governed, all the payments made by Busto under the Mirror Swap 
were made outside the limitation period; leading to a sum of €99,136.88 being 
time barred. 413. As for change of position, this was used to found a claim for 
hedging costs. DB contended that their hedging costs were over €4 million, 
and thus outweighed Busto’s restitution claim. 414. There are two problems 
with DB’s contingent claim on this basis. The first is that there are two first in-
stance decisions in which it has been held that payments made under hedging 
contracts did not give rise to a change of position defence: Westdeutsche 
Landesbank Girozentrale v Islington LBC [1994] 4 All ER 890 at 948-949 and 
South Tyneside MBC v Svenska International plc [1995] 1 All ER 545 at 558-
569. 415. There is plainly a very interesting debate to be had on another occa-
sion as to these authorities. For present purposes I can briefly indicate that in 
the light of Foxton J’s recent decision in School Facility Management Ltd v 
Governing Body of Christ the King College [2020] EWHC 1118 (Comm) at 
[470]-[478], where the academic criticisms of those cases are carefully consid-
ered, and other cases where the defence of change of position was upheld also 
examined, I would not have been minded to follow these judgments. 416. The 
second however is more substantial. It is the lack of evidence on this point. 
This claim effectively hinged on a single, rather terse, internal DB email sent 
on 18 July 2007 which was not explained in any detail by anyone who was a 
party to it. There seemed also to be a tension between that approach and the 
credit approval documents which contained a suggestion that any hedging 
would only be for US$10 million. Aside from this the case on hedging rested 
on the evidence of Mr Tarczynski, who was ultimately not called. Mr Tarczyn-
ski was not an employee of the Bank at the time the Bank alleges that it en-
tered the hedging arrangements, and hence had no first-hand knowledge of 
the Transactions in this case or the alleged hedging arrangements. In substance, 
Mr Tarczynski sought to give evidence as to what he believed the Bank would 
have done based on his experience as a hybrid options trader in the interest 
rate trading department at Lehman Brothers. 417. At the PTR there was a live-
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ly dispute about the contents of this statement with Busto contending that Mr 
Tarczynski’s evidence contained inadmissible opinion evidence. I largely con-
curred with that submission, with the result that a revised draft was served in 
order to cure this defect. The contents of the draft remained contentious, 
though no detailed argument was addressed to it in circumstances where the 
statement was withdrawn. 418. Ultimately it seemed to me that Busto’s sub-
mission that the evidence on this point was insufficient to prove the hedging 
arrangements, was correct. Article 1338 419. Finally, I will touch on the alter-
native claims under Article 1338 of the Italian Civil Code, which provides: “A 
party who knows or should know the existence of a reason of invalidity of a 
contract and does not give notice to the other parties is bound to compensate 
for damages suffered by the latter relying, without fault, on the validity of the 
contract”. 420. The first question is whether this claim is governed by Italian 
law. As to this there was no contest that Italian law applied to this claim. Bus-
to did not advance a positive case for any other law. 421. The principal issue 
between the parties in relation to the Article 1338 claims was whether either 
of Busto knew or ought to have known of the alleged grounds of invalidity now 
relied upon by it (i.e. alleged non-compliance with Italian public finance laws 
and/or Article 42(2)(i) of TUEL) and, if so, whether DB was “without fault”. 
422. DB relied on a general principle of Italian law that a public body, such as 
Busto, is required under Italian civil law to know of any fact, event or admin-
istrative measure that is a requirement of any law applicable to it as a public 
body or any transaction which it purports to enter, unless it is impossible to 
have such knowledge. 423. I was not attracted by this line of argument. It rests 
on an assertion that Busto was under an absolute duty to know the law. I was 
not persuaded that the authorities relied upon to establish that proposition did 
so; they rather seemed to support a more conventional negligence/diligence 
test. Absent that absolute duty on the facts it is hard to see how it can be said 
that Busto “ought to have known” that the Transactions were invalid. And, while 
I was not persuaded that the arguments as to DB’s “incomparable experience” 
had any legal significance, there would certainly seem to be an oddity if there 
is no absolute duty for those involved in a small local authority to be in the po-
sition where they ought to have known more than a group of professional spe-
cialists with extensive specialist legal advice. 424. Further the “incomparable 
experience” would have had a significance at the next stage – whether there 
was reliance by DB “without fault”. In circumstances where the burden is on 
DB to establish this aspect, and the evidence suggests not only their general 
level of knowledge, but a failure to take specific advice at the time, I would 
have found that this hurdle was not cleared. 425. On any analysis therefore the 
Article 1338 claim would have failed. 426. But in any event for the reason I 
have already given I would have found that the quantum of DB’s claim was not 
proved.
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I nuovi orizzonti dei contratti derivati stipulati dagli enti locali.
Quali possibili scenari

Commento al provvedimento del 12 ottobre 2021 della Commercial
Court (Financial List division) della High Court of Justice  

of England and Wales

Claudia Milli

Sommario: 1. Il caso. – 2. L’interest rate swap nell’ordinamento italiano. 
– 3. L’interest rate swap nell’ordinamento inglese. – 4. Considerazioni con-
clusive.

1. Il caso

Il provvedimento in commento offre alcuni significativi spunti di riflessione 
in ordine ai requisiti richiesti per la validità dei contratti derivati1, regolati dal di-
ritto inglese, nell’ipotesi in cui uno dei contraenti sia un ente pubblico italiano2.

Occorre, dunque, prendere le mosse dalla sentenza del 12 ottobre scorso 
in cui la Corte inglese si è pronunciata in una controversia riguardante la sot-
toscrizione di contratti finanziari derivati da parte di un ente locale italiano. In 
particolare, la vicenda de qua trae origine dalla stipula, nel 2007, tra il Comune 
di Busto Arsizio3 e la Banca internazionale Deutsche Bank di alcuni contratti 
derivati, regolati dal diritto inglese. 

Più nel dettaglio, si trattava di un contratto di Mirror Swap sottoscritto al 
fine di controbilanciare gli effetti di un precedente contratto derivato stipulato 
con un istituto di credito italiano e un contratto di Cash Flow Swap volto, in-
vece, a gestire parte dell’indebitamento4. Si rammenti che, al momento della 
sottoscrizione del contratto, gli swap, che includevano lo scambio di obbli-
gazioni a tasso completamente variabile, facevano prevedere un importante 

1 In argomento, J. Braithwaite, Thirty Years of Ultra Vires: Local Authorities, National Courts 
and the Global Derivatives Markets, Current Legal Problems, Volume 71, Issue 1, 2018, pp. 369-402, 
https://doi.org/10.1093/clp/cuy005.

2 Cfr. D. Rossano, Gli swap e la gestione della finanza pubblica nella giurisprudenza 
civilistica e della corte dei conti, in Rivista corte dei conti, n. 3/2019, pp. 1-2.

3 Si veda, per un maggiore approfondimento, il paragrafo 56 del provvedimento in com-
mento.

4 Cfr. V. Lemma, The derivatives of Italy, Law and Economics Yearly Review, 2013, pp. 1 ss.
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beneficio per il Comune di Busto Arsizio. Tuttavia, come noto, con la crisi del 
2008, l’economia globale è radicalmente cambiata e, di conseguenza, gli swap 
non si sono rivelati vantaggiosi per l’ente comunale. 

Nel 2013, il Comune iniziava ad effettuare i pagamenti previsti dal Cash 
Flow Swap e, nel 2018, il totale dei propri pagamenti superava la somma 
complessiva versata dalla Banca. Pertanto, nel dicembre 2020, il Comune 
decideva di non effettuare ulteriori pagamenti sostenendo, a supporto della 
propria decisione, che i contratti non fossero legittimi, in quanto esso non era 
in possesso, ai sensi del diritto italiano, della necessaria capacità a contrarre. 

Di contro, la Banca adiva la Commercial Court al fine di veder confermata, 
inter alia, la piena validità dei contratti, i quali erano dunque vincolanti per 
entrambe le parti. 

Sul punto, rileva il diverso orientamento sostenuto dal Comune secondo 
cui gli enti locali non possano stipulare contratti di derivati speculativi. 

Il Comune sosteneva altresì che era compito del Consiglio Comunale ap-
provare gli swap, circostanza che, nel caso di specie, non si era verificata.

Le statuizioni difensive del Comune partono, dunque, dalla posizione per 
cui il caso de quo vada regolamentato sulla base del diritto italiano, adducendo 
che, i principi del diritto amministrativo italiano5 limitano i poteri del Comune 
tale da intendersi come ente pubblico locale. Pertanto, sulla base di quanto 
asserito dal Comune, quest’ultimo non aveva la capacità di stipulare le opera-
zioni di swap, con la conseguenza che esse siano da ritenersi nulle.

Nel contesto così delineato, con il caso Cattolica6, la cui decisione emessa 
dalla Suprema Corte di Cassazione ha costituito base centrale delle argomen-
tazioni in merito alla capacità contrattuale degli enti locali, si è affermato che il 
potere contrattuale degli enti locali detiene evidenti limiti e, «soprattutto, per 
essere ammissibile, il derivato doveva essere economicamente conveniente, 
poiché era vietata la stipula di derivati speculativi». È, così, d’obbligo richia-
mare la sentenza della Corte Costituzionale italiana n. 52/2010 in cui si pun-
tualizza che il divieto di stipulare contratti speculativi è riconducibile, in primo 
luogo, ai commi 4 e 6 dell’art. 62 della Costituzione che, rispettivamente, im-
pongono il vincolo dell’equilibrio finanziario e richiedono che l’indebitamento 
sia finalizzato all’investimento.

La sentenza Cattolica, richiamata dalla High Court of Justice, prosegue 
affermando ancora che 

i contratti derivati, in quanto aleatori, non potrebbero di per sé essere stipulati 
dalla Pubblica Amministrazione, perché la loro natura aleatoria è fortemente in 
contrasto con le regole relative alla finanza pubblica e introducono variabili non 
compatibili con la natura fissa degli impegni di spesa riconoscendo la natura ec-

5 In particolare, in riferimento all’articolo 119 della Costituzione italiana e alle norme im-
perative di finanza pubblica italiana.

6 Sentenza delle Sezioni Unite della Corte di Cassazione n. 8770 del 12 maggio 2020.
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cezionale a tali contratti da essere interpretati, nella loro applicazione in modo 
restrittivamente. 

Sicché, il Giudice inglese ripercorre la sentenza Cattolica, basandosi sulla 
logica di adesione alle tesi dottrinali in merito alla “causa razionale dello swap”; 
ritenendo, pertanto, che per l’ordinamento italiano, la necessità di razionalità 
dello swap sia un problema di causa e, peraltro, comune a tutti i contratti di 
derivati e non solo a quelli conclusi dagli enti locali7. 

Nella decisione in commento, la Commercial Court, accogliendo la doman-
da della Banca e rigettando integralmente le argomentazioni del Comune, ha 
ritenuto, inter alia, che, sulla base del dettato costituzionale in merito alla capa-
cità di indebitamento degli enti locali italiani8, non sia possibile dedurre limiti 
per gli enti pubblici a stipulare contratti derivati, anche di natura speculativa. 

2. L’interest rate swap nell’ordinamento italiano

Ai fini di un corretto inquadramento giuridico della fattispecie, è d’uopo 
richiamare la disciplina italiana e inglese in materia al fine di cogliere le pe-
culiarità di entrambe e valutare l’opportunità di ridurre le eventuali distanze.

Occorre, pertanto, ripercorrere la normativa nazionale in virtù della quale gli 
enti locali, nell’ambito dell’autonomia negoziale, possono ricorrere a strumenti 
di finanza derivata per coprire i rischi determinati dalla ristrutturazione del de-
bito. Questi sono rinvenibili, nel nostro ordinamento, principalmente, nell’art. 
41 della l. 28 dicembre 2001, n. 448 (Legge Finanziaria per l’anno 2002), le cui 
modalità operative sono state adottate con D.M. del Ministero dell’economia e 
delle Finanze del 1° dicembre 2003, n. 389 e con la Circolare di Banca di Italia 
del 27 maggio 2004. I contratti derivati sono disciplinati, inoltre, da specifiche 
disposizioni normative dettate dal T.U.F.9 e, infine, da comunicazioni Consob10.

L’obiettivo di tale disciplina è quello di assicurare l’accesso al mercato per gli 
enti comunali ponendo i limiti entro i quali questi ultimi possono ricorrere agli 
strumenti di finanza derivata. Emergono, in questo modo, le difficoltà connesse 
all’accertamento della possibile conformità delle operazioni di finanza derivata 
sottoscritte dai comuni sulla base della normativa di riferimento. In definitiva, 
l’art. 1, c. 572, l. 27 dicembre 2013, n. 147 (Legge Finanziaria per l’anno 2014) 
ha vietato agli enti comunali di stipulare strumenti finanziari derivati. 

7 A.M. Garofalo, Un anno dopo le Sezioni Unite: è davvero nella causa il rimedio migliore 
per gli swap conclusi da clienti disinformati?, in La nuova giurisprudenza civile commentata, 
2022. 

8 Ex art. 119 della Costituzione italiana.
9 In particolare, si veda, Decreto legislativo n. 58 del 1998 (T.U.F.) all’art. 1, 3° comma, 

definisce come “strumenti finanziari derivati” quelli indicati al comma 1-bis e 2 del medesimo 
articolo, alle lettere d), e), f), g), h), i) e j).

10 Ex multis, si veda, Comunicazione Consob n. 9019104 del 2 marzo 2009.
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Al fine di evidenziare le peculiarità della disciplina italiana circa il contratto 
che ci occupa, occorre ora analizzare le caratteristiche dello stesso; in parti-
colare, questo si contraddistingue dal meccanismo dello scambio di flussi di 
interessi parametrati su un ammontare, c.d. nozionale, di riferimento. Rientra, 
poi, nel novero dei contratti di scambio ed ha natura aleatoria11. 

Si tratta, poi, di un contratto a struttura sinallagmatica e a causa commuta-
tiva, pertanto, la prestazione che una parte deve all’altra viene stabilita in re-
lazione ad un parametro cui le parti devono necessariamente fare riferimento. 

Sotto il profilo dell’aleatorietà, la Corte di Cassazione richiamata dal Giu-
dice inglese parte dal presupposto ormai assodato dalla dottrina italiana12 che, 
in forza dell’art. 23, c. 5 TUF «agli strumenti finanziari derivati…. non si ap-
plica l’art. 1933 c.c.». Dunque, i derivati non rientrerebbero nella categoria 
delle scommesse tollerate, in quanto irrazionali, ma in quella delle scommesse 
autorizzate, sotto la inderogabile condizione di razionalità e ad essi, dunque, 
non si applica il principio della soluti retentio13.

Al fine di meglio comprendere la natura delle problematiche giuridiche 
sottese alle pronunce del Giudice italiano e di quello inglese è necessario 
richiamare brevemente le quaestiones inerenti alla corretta formazione della 
volontà negoziale, la determinazione, ovvero, determinabilità dell’oggetto del 
contratto e, infine, la causa negoziale. 

In primo luogo, occorre prendere le mosse dal noto principio civilistico per 
cui se non vi è accordo non vi è contratto e, di conseguenza, perché ci sia accor-
do è sufficiente che le dichiarazioni negoziali delle parti convergano all’interno 
del contratto. Di qui, discende che l’oggetto contrattuale sia determinato e 
determinabile, purché, appunto, dall’atto contrattuale si evinca l’obbligazione 
reciproca delle parti. In merito, consolidata giurisprudenza ha assunto che la 
ricorrenza degli elementi che fanno di un derivato una scommessa razionale 
sia rinvenibile nella «necessità che, ai sensi dell’art. 1346, l’oggetto del contrat-
to sia determinato o determinabile»14. Inoltre, è stato osservato dalle Sezioni 
Unite15 – affinché l’oggetto sia determinato o determinabile, ai sensi dell’art. 

11 In tal senso, si vedano: R. Sacco, Il contratto, in Trattato di dir. civ., diretto da F. Vassalli, 
Torino 1975, VI, tomo II, 988; G. Auletta, Risoluzione del contratto per eccessiva onerosità, 
in Riv. trim. dir. e proc. civ., 1949, p. 170. Ed ancora, l’alea “normale”, invece, si caratterizze-
rebbe essenzialmente come momento esterno alle determinazioni poste in essere dalle parti 
per dare concreta realizzazione al loro assetto di interessi, poiché a seguito della presenza di 
tale tipo di alea non si assisterà ad una vera e propria trasformazione causale del negozio. A tal 
proposito, invece, si veda ex multis: E. Gabrielli, Contratti di borsa, contratti aleatori e alea 
convenzionale implicita, in Banca, borsa e tit. cred., 1986, I, p. 573.

12 Cfr. G. Alpa, sub art. 23, in Commentario al Testo Unico delle disposizioni in materia 
di intermediazione finanziaria, diretto da G. Alpa e F. Capriglione, Padova, 1998, pp. 256 ss.

13 Cfr. M. Barcellona, I derivati e la circolazione della ricchezza: tra ragione sistemica 
e realismo interpretativo, in Eur. dir. priv., 2018, p. 4097.

14 M. Barcellona, La Cassazione e i derivati: tra pessime argomentazioni e condivisibili 
conclusioni, in La Nuova Giurisprudenza Civile Commentata, 05-2022.

15 In particolare, secondo le Sezioni Unite n. 8770/2020, «Restano infatti aperti i problemi 
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1346 c.c., la misura dell’alea andrà calcolata secondo criteri riconosciuti ed 
oggettivamente condivisi, non limitandosi a quello del mark-to-market ma 
dovendo altresì comprendere gli scenari probabilistici. Ciò in quanto «il primo 
è semplicemente un numero che comunica poco in ordine alla consistenza 
dell’alea», nonché i c.d. costi impliciti. Tutto quanto sopra allo scopo precipuo 
di ridurre al minimo ogni aspetto di aleatorietà del contratto.

Nel contratto di swap, la «causa, ritenuta meritevole dal legislatore dell’in-
termediazione finanziaria, risiede nella consapevole e razionale creazione di 
alee che, nei contratti c.d. simmetrici, sono reciproche e bilaterali»16. Di qui, 
è possibile affermare che la causa dei contratti in oggetto è rinvenibile nella 
negoziazione e nella monetizzazione del rischio17. Ai fini dell’individuazione 
della causa, pertanto, deve escludersi rilievo alle funzioni, di speculazione o 
di copertura, dei derivati OTC perseguite dalle parti.

Partendo da tali premesse, la recente giurisprudenza italiana18 ritiene che, 
a pena di nullità, il contratto di swap debba necessariamente indicare la data 
di stipulazione del contratto (trade date); il capitale di riferimento, detto no-
zionale (notional principal amount), che non viene scambiato tra le parti, e 
serve unicamente per il calcolo degli interessi; la data di inizio (effective date), 
dalla quale cominciano a maturare gli interessi (normalmente due giorni la-
vorativi dopo la trade date); la data di scadenza (maturity date o termination 
date) del contratto; le date di pagamento (payment dates), e cioè le date in 
cui vengono scambiati i flussi di interessi; e, infine, i diversi tassi di interesse 
(interest rate) da applicare al detto capitale19. Tra gli elementi essenziali del 
contratto di interest rate swap, parte della giurisprudenza italiana20 fa rientra-

generali relativi alla determinatezza (o determinabilità) dell’oggetto del contratto; quelli secondo 
i quali la validità dell’accordo va verificato in presenza di un negozio (tra intermediario ed 
ente pubblico o investitore) che indichi (o meno) la misura dell’alea, calcolata secondo criteri 
riconosciuti ed oggettivamente condivisi, perché il legislatore autorizza solo questo genere di 
scommesse sul presupposto dell’utilità sociale di quelle razionali, intese come specie evoluta 
delle scommesse di pura abilità».

16 Così testualmente D. Maffeis, Costi impliciti nell’interest rate swap, in Giur. Comm., 
2013, p. 660.

17 Cfr. Cass. Civ., Sez. Un., 12 maggio 2020, n. 8770, cit., (punto 5.2). Concorde sul punto 
la più attenta dottrina, A. Sciarrone Alibrandi, Causa variabile e cause meritevole dei deri-
vati, in dirittobancario.it; F. Sartori, Contratti derivati e sezioni unite: tutela dell’efficienza e 
integrità del mercato, ivi; F. Patroni Griffi, Noterelle a margine di Cass., sez. un., 12 maggio 
2020, n. 8700: asimmetrie informative e meritevolezza dei contratti di IRS, in Banca, borsa, tit. 
cred., 2021, II, pp. 60 ss. Di contro, in termini opposti e, dunque, critici, si veda: A. Tucci, I 
contratti di derivati degli enti locali dopo le Sezioni Unite, in Giur. It., 2020, pp. 2403 ss. Ed 
ancora, la tesi che ascrive il patto di mark-to-market, inteso nell’accezione di valore di merca-
to del derivato, al requisito dell’oggetto contrattuale non è condivisa da ulteriore autorevole 
dottrina: A.A. Dolmetta – L.S. Lentini, Tra «prestazione» e «valore» del mark to market: a 
margine del derivato prodotto dall’impresa, in La Nuova Giurisprudenza Civile Commentata, 
5/2022, cui si rimanda per un maggiore approfondimento.

18 Trib. Roma, 8 gennaio 2016 n. 212, in www.ilcaso.it.
19 Così testualmente, Cass. Civ., Sez. Un., 12 n. 8770/2020, cit., (punto 4.5).
20 Così Tribunale di Bari, 7 gennaio 2019; Corte d’appello di Milano 25 settembre 2018, 
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re, oltre ai requisiti di cui all’art. 1325 c.c., il mark-to-market, i costi impliciti 
e gli scenari probabilisti. 

Nel così delineato contesto, si è instaurata una rilevante diatrìba giurispru-
denziale e dottrinale sul punto, in cui si inserisce la pronuncia della High Court 
of Justice che ha affermato l’inapplicabilità dei principi espressi dal Giudice di 
legittimità italiano ai contratti disciplinati dal diritto inglese. Per converso, la 
Suprema Corte di Cassazione21, di recente, è tornata nuovamente sulla validità 
degli IRS, ribadendo fermamente l’orientamento già dominante in materia, 
seguendo, quindi, un approccio opposto a quello della Commercial Court. 

Orbene, con pronuncia del luglio 2021, la Cassazione ha rigettato il ricor-
so di un istituto di credito italiano, confermando la precedente impostazione 
della Corte di Appello di Milano che aveva dichiarato la nullità di un IRS plain 
vanilla, disciplinato dall’ordinamento italiano, poiché non è stato dichiarato il 
requisito del mark-to-market22.

Va osservato come le Sezioni Unite della Corte di Cassazione nella pronun-
cia sopramenzionata, in particolare, hanno definito mark-to-market23 come «la 
stima del valore effettivo del contratto ad una certa data. Il mark-to-market è, 
dunque, tecnicamente un valore e non un prezzo, una grandezza monetaria 
teorica calcolata per l’ipotesi di cessazione del contratto prima del termine na-
turale». Si tratta, dunque, di un metodo di valutazione delle attività finanziarie 
che riconosce ad esse il valore che avrebbero nel caso di rinegoziazione del con-
tratto, ovvero, di scioglimento del rapporto prima della sua scadenza naturale24. 

Si intende poi sottolineare come la formulazione generica di criteri di cal-
colo ovvero l’indicazione di criteri di misurazione -che rimandano a quotazioni 
di mercato da parte degli intermediari- non soddisfi il raggiungimento dell’ac-
cordo tra le parti sull’elemento del mark-to-market. 

Quanto, invece, agli scenari probabilistici, questi sono «gli scenari di pro-
babilità del controvalore finale del capitale investito», capaci di «offrire una 
sintesi dei possibili esiti dell’investimento al netto dei costi applicati», in una 

n. 4242; Tribunale di Milano 9 marzo 2018; Tribunale di Milano 7 luglio 2016; Tribunale di 
Milano 9 marzo 2016, n. 3070; Tribunale di Milano 16 giugno 2015.

21 Cass. Civ., sez. I, 29 luglio 2021, n. 21830.
22 Corte Appello Milano, 25 settembre 2018, n. 4242 (già citata) nell’ambito della giuri-

sprudenza che interpreta il mark-to-market come elemento essenziale del contratto di interest 
rate swap.

23 Il mark-to-market è rinvenibile, seppur indirettamente nell’art. 203 TUF, che ai fini 
dell’applicazione dell’art. 76 legge fall. lo descrive come costo di sostituzione degli strumenti 
finanziari derivati e di quelli analoghi individuati ai sensi dell’art. 18, comma 5, lettera a) stesso 
TUF e delle operazioni a termine su valute nonché delle operazioni di prestito titoli, di pronti 
contro termine e di riporto; e l’art. 2427-bis, comma 1, n. 1 c.c., in base al quale nella nota 
integrativa del bilancio deve essere indicato per ciascuna categoria di strumenti finanziari de-
rivati il fair value, ossia il relativo prezzo di scambio in una transazione tra terzi indipendenti.

24 Da un punto di vista normativo questo metodo è regolamentato l’art. 203 TUF, che lo de-
scrive come costo di sostituzione dei derivati e di altre operazioni ivi indicate ai fini dell’articolo 
76 l. fall., e l’art. 2427-bis, comma 1, n. 1, c. c., per il quale, nella nota integrativa del bilancio, 
deve essere indicato per ogni categoria di derivati il fair value.
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logica di «trasparenza informativa sul profilo di rischio dei prodotti d’investi-
mento non-equity»25.

Dunque, gli scenari probabilistici, tali da intendersi in extenso con la mi-
surazione dei rischi assunti dal cliente, dovrebbero contenere delle previsioni 
attendibili sull’andamento delle variabili riguardanti il derivato sottoscritto. 
Pertanto, si differenziano dagli scenari di rendimento, che consistono in mere 
proiezioni di plausibili risultati che presentano un dubbio valore previsionale 
rispetto alle probabilità che le variabili del derivato possano detenere in un 
determinato periodo di tempo; si differenziano altresì dagli scenari di per-
formance26, che valgono come simulazioni pro futuro dei dati del passato e, 
dunque, non risultano essere attendibili previsioni per il futuro27.

Per quel che concerne i costi impliciti, la giurisprudenza28 ha dichiarato nul-
li contratti di collar swap che non esplicitavano tale elemento, insieme al valore 
probabilistico originario; ciò in quanto l’intermediario ha diritto al compenso 
per l’attività prestata nella predisposizione e nella negoziazione dei contratti. 

Orbene, i costi impliciti presentano profili problematici se manca l’accordo 
originario sul mark-to-market perché se vi è accordo su quest’ultimo, i costi 
risultano essere compresi nel valore finanziario e, pertanto, non sono impliciti. 
In questo modo, l’investitore ignora pericolosamente se le probabilità a vantag-
gio dell’intermediario siano giustificate dai costi impliciti; pertanto, qualora si 
configuri il contratto come una scommessa, la remunerazione del soggetto che 
ha predisposto la scommessa viene ricompresa nella distribuzione del rischio29. 
In tale contesto, l’alea razionale garantisce la liceità del compenso probabile 
dell’intermediario e responsabilizza l’investitore, eliminando la questione della 
liceità dei costi impliciti30.

25 Così Consob, Un approccio quantitativo risk-based per la trasparenza dei prodotti non-
equity. Quaderni di Finanza, n. 63, aprile 2009, rispettivamente pp. 14 e 1.

26 Per maggiori dettagli in merito, si rinvia a Joint ESA supervisory statement concerning 
the performance scenarios in the PRIIPs KID del 8 febbraio 2019.

27 Per ulteriori approfondimenti, si veda: E. Forcignanò, Osservazioni a margine della 
sentenza a Sezioni Unite della Corte di Cassazione del 12 maggio 2020 n. 8770, in Rivista di 
Studi giuridici, Diritto e finanza, https://www.rivistaianus.it, n. 21, giugno 2020.

28 Trib. Milano 13 maggio 2016, n. 6001, in www.ilcaso.it
29 Ampiamente D. Maffeis, Homo oeconomicus, homo ludens: l’incontrastabile ascesa 

della variante aliena di un tipo marginale, la scommessa legalmente autorizzata (art. 1935 c.c.), 
in Contratto e impr., 2014, 856. Sull’obbligo di informazione, si vedano: Cfr. A. Perrone, 
Obblighi di informazione, suitability e conflitti di interesse: un’analisi critica degli orientamenti 
giurisprudenziali e un confronto con la nuova disciplina Mifid, in I soldi degli altri. Servizi di 
investimento e regole di comportamento degli intermediari, a cura di A. Perrone, Milano, 2008, 
pp. 1 ss.; Id., Gli obblighi di informazione, in L’attuazione della Mifid in Italia, a cura di R. 
D’Apice, Bologna, 2010, pp. 499 s.; Id., Informazione al mercato e tutela dell’investitore, Milano, 
2003, pp. 2 ss.; Id., Gli obblighi di informazione nella prestazione dei servizi di investimento, 
Banca borsa tit. cred., I, 2006, pp. 372 ss.; F. Capriglione, Intermediari finanziari, investitori, 
mercati, Padova 2008, pp. 147 ss.

30 Cfr. F. Denozza, La funzione dei derivati nel mercato: tra disciplina del contratto e 
disciplina dell’impresa, reperibile al sito http://www.scuoladiculturapolitica.it/sitoSCP2013/ 
documentazione/Modulo4.
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Alla luce di quanto sopra, si può affermare che nel nostro ordinamento sia 
stata confermata l’impostazione per cui un contratto derivato in cui manchi 
l’indicazione del mark-to-market, degli scenari probabilistici o dei costi im-
pliciti, sia affetto da nullità. 

3. L’interest rate swap nell’ordinamento inglese

Nell’ordinamento inglese, in virtù di una più ampia strategia di deregola-
mentazione del settore finanziario, conosciuta come Big Bang31, è stata sancita, 
nel Financial Services Act del 1986, la garanzia di esecutività dei derivati OTC, 
compresi quelli speculativi. Tale garanzia è confermata, poi, nel successivo 
Financial Services and Markets Act del 2000 e affiancata a un più favorevo-
le regime regolamentare, sotto il puntuale controllo della Financial Services 
Authority32.

Il principale strumento attraverso il quale si realizza il regime di regola-
mentazione transnazionale privata nel mercato dei derivati OTC è il Master 
Agreement dell’International Swaps and Derivatives Association (d’ora in poi 
ISDA). 

Il primo modello, sviluppato nel 1987 e noto come ISDA Interest Rate and 
Currency Exchange Agreement, è stato oggetto di un ambizioso processo di 
revisione che ha portato alla pubblicazione del Master Agreement ISDA del 
1992, ancora oggi ancora utilizzato insieme al più aggiornato Master Agree-
ment ISDA del 200233.

31 Per maggiore approfondimento a riguardo del pacchetto di riforme di deregualtion, si 
veda M. Choudhry, The Repo Handbook, Oxford, Elsevier Science, 2010, p. 3. 

32 Così, D. Awrey, The FSA, Integrated Regulation and the Curious Case of OTC Deriva-
tives, University of Pennsylvania Journal of Business Law, 2010, 1; J.W. Markham, Super 
Regulator: A Comparative Analysis of Securities and Derivatives Regulation in the Unit-
ed States, the United Kingdom and Japan, in Brooklyn Journal of International Law, 2003, 
p. 319.

33 Per una maggiore comprensione di come sia negoziato un Master Agreement, P.C. Har-
ding, Mastering the ISDA Master Agreements 1992 and 2002: A Practical Guide for Negotia-
tion, Londra, 2010. Il Master Agreement è un modello contrattuale standard che disciplina in 
modo completo tutte le obbligazioni derivanti da questo tipo di transazioni, comprese quelle 
che ciascuna parte è tenuta a adempiere su base giornaliera. Inoltre, tale modello contiene 
tutte le disposizioni disciplinanti l’inadempimento, la risoluzione o l’impossibilità contrattuale. 
Il documento principale è accompagnato dalle c.d. confirmations che contengono i dettagli 
economici specifici della transazione, consentendo quindi di introdurre aspetti personalizzati 
e “su misura”. Ad esse si aggiungono le garanzie prestate, le quali sono generalmente regolate 
da un documento di supporto appositamente realizzato dall’ISDA, denominato “Credit Sup-
port Annex”. Per approfondimento in merito al Credit Support Annex, si veda C.A. Johnson, 
A Guide to Using and Negotiating OTC Derivatives Documentation, New York 2005. Infatti, 
le parti di una transazione in derivati OTC, di solito, si proteggono attraverso la costituzione 
di apposita garanzia nota come collateral. Questo rappresenta uno strumento estremamente 
importante nella corretta esecuzione dei contratti derivati OTC, anche e soprattutto in relazione 
alla risoluzione delle controversie.
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Ai fini di un corretto inquadramento del fenomeno che ci occupa, dal 
punto di vista dell’ordinamento inglese, occorre precisare dunque come la 
capacità di stipulare un contratto abbia un significato diverso quando si parla 
di persone fisiche od organismi statutari. In effetti, le regole sulla capacità 
delle persone fisiche derivano dal principio generale della libertà contrattuale. 
Di conseguenza, una persona con piena capacità è in grado di sottoscrivere 
contratti, essendo soggetto solo a una regolamentazione frammentaria, per 
esempio, in caso di influenza indebita, illegalità o frode. Il punto di partenza 
per un ente, come una società, una società di costruzioni o un’autorità locale 
(incluso un consiglio comunale) è differente. Invero, gli organi statutari pos-
sono agire solo nell’ambito della capacità che è stata loro conferita dall’ordi-
namento34.

È fatto noto come le Autorità locali inglesi siano state le prime a scambiare 
i loro tassi di interesse fissi con le banche, dopo che le élite finanziarie avevano 
avviato un dibattito politico sull’utilizzo o meno, da parte delle autorità locali, 
di tali strumenti. 

In tal senso, la prima causa ad analizzare l’interazione tra le nozioni di li-
bertà contrattuale e la regolamentazione delle finanze degli enti locali è stata 
Hazell v Hammersmith & Fulham35 in cui viene contestata la validità di una 
serie di contratti di swap su tassi di interesse stipulati dalle Autorità di Ham-
mersmith & Fulham negli esercizi finanziari terminati tra il 1987 e il 1988. 

In tale contesto, nello stesso anno della sopramenzionata causa, si inseri-
sce il Final Report of the Legal Risk Review Committee che, al paragrafo 22, 
dispone quanto segue: «If markets in this country [United Kingdom] are to 
continue to flourish and innovate as successfully as they have in the past, it is 
essential that participants should be as certain as they can be that what they 
are doing will be upheld by the law»36; in questo modo, è stata sottolineata la 
necessità di una regolamentazione dei mercati al fine di garantire maggiore 
certezza per gli operatori.

34 J. Braithwaite, Thirty Years of Ultra Vires: Local Authorities, National Courts and the Global 
Derivatives Markets, cit.

35 Causa [1992] 2 AC 1, 36F/G. Si tratta di uno dei casi principali riguardo all’argomento 
de quo. Nel 1988 il revisore distrettuale ha affermato di aver generato entrate da accordi di 
scambio commerciale. Immediatamente dopo questa accusa e prima che i tribunali britannici 
dichiarassero che gli accordi di swap erano al di là delle competenze delle Autorità locali, le 
istituzioni finanziarie britanniche e internazionali hanno lanciato una massiccia campagna di 
lobbying per l’autorizzazione legale. Tuttavia, la campagna delle banche è fallita. Questo crollo 
del potere delle banche è sconcertante perché le banche e gli intermediari monetari eserci-
tavano un notevole potere strutturale e strumentale in quel momento e anche il governatore 
delle banche, Lord Robin Leigh-Pemberton, ha sostenuto questa autorizzazione legale. Inol-
tre, banche e intermediari monetari all’unanimità preferivano tale legge e avevano un accesso 
istituzionale privilegiato alla Bank of England.

36 Lett. «Se i mercati in questo paese [Regno Unito] devono continuare a fiorire e innovare 
con il successo che hanno avuto in passato, è essenziale che i partecipanti siano il più possibile 
certi che quello che stanno facendo sarà sostenuto dalla legge».
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All’impostazione di Hazell v Hammersmith & Fulham, si pone in netto 
contrasto la pronuncia Westdeutsche Landesbank Girozentrale v. Islington 
London Borough Council37, suscitando grave preoccupazione tra le istituzioni 
finanziarie e, in particolare, le banche estere che avevano concluso tali tran-
sazioni con le autorità locali in buona fede. Successivamente, in altri casi38 – 
come Kleinwort Benson Ltd v Lincoln City Council39- tale posizione è stata 
consolidata, con il risultato che le transazioni sono state annullate. Tuttavia, 
nel tempo, l’approccio delle Corti inglesi in materia è mutato. 

Come ulteriormente sottolineato in ambito scientifico40, le critiche alla 
dottrina ultra vires hanno portato a riforme legislative incrementali come il 
Localism Act 2011 che ha introdotto un «potere di competenza generale» 
descritto come «fundamentally shifted the central presumption in this area of 
law»41. Questo general power of competence è stato definito dal Governo di 
coalizione come un’iniziativa per «riportare il potere al suo posto» ed è noto 
per aver capovolto le ipotesi tradizionali sulla capacità degli organi statutari. 
Significativamente, a differenza del suo predecessore, il potere di “benessere”, 
introdotto dal Local Government Act 2000, non comporta alcun obbligo per le 
Autorità locali di identificare un beneficio specifico quando si esercita il nuovo 
potere generale di competenza42.

In seguito, sono state sollevate questioni di capacità per quanto riguarda 
gli enti locali di molte giurisdizioni. Questi includono il caso Haugesund Kom-
mune e un altro v Depfa ACS Bank43 e altre cause che coinvolgono Autorità 
locali italiane. 

Ulteriormente, al fine di risolvere il dibattito giurisprudenziale instauratosi 
nelle Corti inglesi, è stata tracciata una linea di demarcazione tra speculazione 
e copertura, sebbene si tratti di una distinzione elusiva e insoddisfacente. Ciò 
viene analizzato in Standard Chartered Bank v Ceylon Petroleum Corpn44, 
caso in cui una società legale ha stipulato contratti di swap nel tentativo di 
proteggersi da un aumento del prezzo del petrolio; successivamente, la società, 

37 Causa [1996] AC 669.
38 Il primo filone giurisprudenziale che ha seguito Hazell ha sollevato altri motivi su cui le 

autorità hanno contestato la legittimità delle proprie operazioni in altri contesti. A volte queste 
sfide erano considerate poco attraenti. Come affermato in LJ in Stretch v West Dorset CC, 11 
novembre 199.

39 Causa [1999] 2 AC 349.
40 Professor Hieronymous dell’Università dell’Illinois, esperto in materia di derivati. Si veda, 

in proposito, paragrafo 101 della decisione in commento.
41 Lett. «Fondamentalmente spostato la presunzione generale in questo settore del diritto».
42 Cfr. A. Bowes – J. Stanton, The Localism Act 2011 and the general power of compe-

tence, Public Law, 2014, pp. 392, 392-394. Ed ancora, J. Braithwaite, Thirty Years of Ultra 
Vires: Local Authorities, National Courts and the Global Derivatives Markets, cit., dove l’Autore 
descrive tale potere come aver “spostato fondamentalmente la presunzione centrale in questo 
settore del diritto”.

43 Causa [2012] QB 549. In tale caso, le autorità locali norvegesi avevano stipulato swap al 
fine di realizzare profitti che potrebbero essere utilizzati per migliorare i servizi locali.

44 Causa [2011] EWHC 1785 (Comm).
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nel momento in cui il prezzo del petrolio è crollato, ha contestato la validità 
degli swap. Altri distinti punti di vista su tale demarcazione giurisprudenzia-
le possono essere trovati più di recente in Banco Santander Totta SA contro 
Companhia de Carris de Ferro de Lisboa SA45.

Sotto altro profilo, problematiche di non poco rilievo sono sorte dal mo-
mento in cui il Regno Unito ha cessato di essere Stato membro dell’Unione 
europea e, conseguentemente, la normativa europea non può più applicarsi 
nei suoi confronti e dei suoi cittadini46.

L’incertezza47 determinata dalla Brexit sta avendo e continuerà ad avere un 
impatto rilevante48 sul mercato dei derivati nell’Unione europea49. Inoltre, il 
Trade and Cooperation Agreement, sottoscritto in data 30 dicembre 2020, atto 
a regolare i rapporti tra il Regno Unito e gli Stati membri UE, non ha previsto 
una regolamentazione specifica in materia di servizi finanziari. Di tutta eviden-
za, ciò comporterà l’inevitabile incertezza sui futuri rapporti tra Regno Unito 

45 [2016] EWHC 465 (Comm) | [2016] 4 WLR 49 a [222-235].
46 Per un’analisi delle cause che hanno portato alla Brexit, si consiglia Clarke – Good-

win – Whiteley, Brexit, Cambridge, 2017; Arnorsson – Zoega, On the causes of Brexit, 
in European Journal of Political Economy, 2018, pp. 301-323; Matti – Zhou, The political 
economy of Brexit: explaining the vote, in Applied Economics Letters, 2017, 1131-1134. Sulle 
altre conseguenze della Brexit, si segnala Pettifor, Brexit and its Consequences, in Globali-
zations, 2017, pp. 127-132; Chang, Brexit and its economic consequences, in World Econ., 
2018, pp. 2349-2373. 

47 È stato siglato il Trade and Cooperation Agreement (“TCA”) il 30 dicembre 2020 che 
regolerà i futuri rapporti tra il Regno Unito e gli Stati membri UE. Questo non ha previsto una 
regolamentazione specifica in materia di servizi finanziari, con l’inevitabile incertezza sui futuri 
rapporti tra Regno Unito ed Unione europea anche nel settore dei derivati OTC. Più di recente, 
tuttavia, con l’annuncio del 26 marzo 2021, è stata confermata la conclusione delle discussioni 
tecniche sul testo del memorandum d’intesa sulla cooperazione in materia di regolamentazione 
dei servizi finanziari. Per maggiori approfondimenti, si veda: Accordo sugli Scambi Commerciali 
e la Cooperazione tra l’Unione europea e la Comunità europea dell’Energia Atomica, da una 
parte, e il Regno Unito di Gran Bretagna e Irlanda del Nord, dall’altra, 2020, in www.eur-lex.
europa.eu. Per un’analisi di tale accordo M. Riaz, UK’s Post-Brexit Economic Prospects in View 
of its Trade and Cooperation Agreement (TCA) with the EU, in Journal of European Studies, 
2021, pp. 20-35; N. Moloney, Financial Services under the Trade and Cooperation Agreement: 
Reflections on Unfinished Business for the EU and UK, in Brexit Institute Working Paper Series, 
2021, pp. 2-16; P. Birkinshaw, Brexit and the Trade and Cooperation Agreement: Endgame 
or Prolegomenon?, in European Public Law, 2021, pp. 229-264.

48 Cfr. International Swaps And Derivatives Association (ISDA), Brexit: Moving 
to Strategic Rivalry, The Swap Podcast, 2021. Ed ancora, in questo senso, si vedano: S. O’Sul-
livan, Brexit and choice of law in the law of obligations, in Australian International Law 
Journal, 2018, pp. 77-96; O. Espar – J. Castell, Choice of law and jurisdiction in banking 
and finance contracts after Brexit: a perspective from Europe, in Law and Financial Markets 
Review, 2020, pp. 121-127.

49 Nel 2019 infatti, secondo un primo report annuale dell’European Securities and Market 
Authority, questo mercato ha raggiunto un importo nozionale totale in essere di 681 trilioni di 
euro ed i contratti OTP hanno rappresentato ancora la maggior parte di tale importo (92%). Il 
restante 8% è in derivati negoziati in borsa (ETD). Si veda, in tal senso, European Securities 
And Market Authority (ESMA), Annual Statistical Report on EU Derivatives Markets, 
2020, in www.esma.europa.eu.
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ed Unione europea anche nel settore dei derivati OTC. Ed ancora, in data 26 
marzo 2021, è stata confermata la conclusione delle discussioni tecniche sul 
testo del memorandum d’intesa sulla cooperazione in materia di regolamen-
tazione dei servizi finanziari50. 

Ad ogni modo, l’incertezza determinata dalla Brexit avrà un impatto rile-
vante sul mercato dei derivati nell’Unione. Nel 2019 infatti, secondo il report 
annuale dell’European Securities and Market Authority questo mercato ha 
raggiunto un importo nozionale totale in essere di 681 trilioni di euro ed i 
contratti over-the-counter hanno rappresentato ancora la maggior parte di 
tale importo (92%)51.

Ed ancora, la Brexit ha aumentato la necessità di un’effettiva convergenza 
in materia di regolamentazione e di vigilanza finanziaria a livello europeo. In 
effetti, l’attività del mercato dei derivati, con l’uscita del Regno Unito dall’U-
nione Europea determina su quest’ultima l’esigenza di un maggiore coin-
volgimento di tutte le Autorità nazionali competenti. Orbene, si intende poi 
sottolineare come, più in generale, da un punto di vista eurocentrico, la Brexit 
dovrebbe costituire un ulteriore impulso al completamento dell’Unione dei 
mercati dei capitali52.

Nel contesto così delineato, si è dunque inserita la pronuncia della High 
Court of Justice che ha statuito che, qualora i derivati siano disciplinati dalla 
legge inglese, i requisiti di validità degli IRS previsti nella pronuncia Cattolica 
non siano applicabili, anche qualora una delle parti sia italiana. Orbene, la Cor-
te inglese si è posta in netto contrasto con l’orientamento ad oggi consolidato 
nella giurisprudenza italiana. 

Sicché la High Court, dopo una attenta analisi del panorama giurispru-
denziale italiano, ha, in buona sostanza, affermato che gli enti locali possano 
stipulare esclusivamente contratti derivati di copertura, con esclusione, dun-
que, di quelli speculativi. 

La Corte ha poi individuato che la mancata disclosure delle informazio-
ni (mark-to-market, scenari probabilistici e costi impliciti), non incide sulla 
capacità giuridica e negoziale dell’ente locale. Sicché, per la Corte inglese 
la verifica circa la consapevolezza da parte dell’ente locale di ogni aspetto di 
aleatorietà del rapporto deve essere condotta «caso per caso con un approccio 
concreto». Ciò è stato altresì ripreso dalla sentenza delle Sezioni Unite italiane; 

50 Al riguardo, Brunsden – Foster, UK and EU reach financial regulation deal in break-
through on co-operation, 2021, in www.ft.com.

51 Il restante 8% è in derivati negoziati in borsa (ETD). Inoltre, il Regno Unito è rimasto 
il luogo dove è avvenuta la maggior parte degli scambi di derivati in Europa, dato che l’82% 
dell’importo nozionale totale ha coinvolto almeno una controparte domiciliata sul territorio 
britannico. Si veda: European Securities And Market (ESMA), Annual Statistical Report 
on EU Derivatives Markets, 2020, in www.esma.europa.eu.

52 A tal proposito, Busch – Avgouleas – Ferrarini, Capital Markets Union after Brexit, 
Oxford 2018.
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di contro, la Corte critica ed evidenzia la mancanza di una hard and fast rule 
fornita dalla Corte di Cassazione. 

Ciò che rileva, pertanto, dall’orientamento inglese consolidato e ribadito 
nella pronuncia in commento, è che l’ente locale abbia assunto una decisione 
consapevole ed informata, con una ponderata valutazione dei rischi ad essa 
connessi. 

Ad ogni modo, secondo la Corte inglese, la mancanza della deliberazione da 
parte del Consiglio Comunale non è limitativa della capacità giuridica dell’ente 
locale, atteso che tale questione inerisce semplicemente al riparto interno di 
competenze tra Consiglio e Giunta Comunale. Ne consegue che, ai sensi del 
diritto inglese, trattandosi di una questione di authority e non di capacity, gli 
atti posti in essere dalla Giunta Comunale possono essere sempre successiva-
mente ratificati dal Consiglio Comunale mediante facta concludentia.

4. Considerazioni conclusive

Alla luce delle considerazioni suesposte, può dirsi che ad avviso della High 
Court l’esigenza di indicare nei contratti derivati il mark-to-market, gli scenari 
probabilistici, nonché i cd. costi impliciti non appare giustificata da oggettive 
ragioni di tutela delle parti negoziali e dunque sembra eccessivamente forma-
listica53. In effetti, è bene sottolineare come l’analisi sull’effettiva valutazione 
del rischio da parte della controparte della banca nei contratti derivati richie-
derebbe, secondo la recente giurisprudenza italiana, per come interpretata 
dalla Corte inglese, un approccio caso per caso. In tale ottica, il profilo critico, 
indipendentemente dal rimedio giuridico da applicarsi ad ogni fattispecie, è, 
dunque, quello per cui bisogna chiedersi se e con quale modalità siano stati 
assolti gli specifici obblighi informativi vigenti a carico dell’ente creditizio. 

Ed ancora, più nello specifico, la decisione della Commercial Court indica, 
in buona sostanza, che – dal punto di vista delle Corti inglesi – i contratti de-
rivati retti dall’ordinamento anglosassone, anche se conclusi con un soggetto 
di diritto italiano, non necessitano dei requisiti di validità richiesti invece dalla 
giurisprudenza italiana. 

Nella materia di cui ci si occupa ha impattato, tra l’altro, anche la Brexit che 
prospetta differenti e preoccupanti scenari per il futuro dei contratti derivati 
dal momento che da quando il Regno Unito ha cessato di essere Stato mem-
bro dell’Unione europea, la normativa comunitaria non può più applicarsi nei 
suoi confronti. Sicché, tenendo conto dell’importante ruolo ricoperto dal Re-
gno Unito nel mercato dei derivati in Europa, non è escluso che gli operatori 
preferiscano disciplinare i propri rapporti negoziali secondo la legge inglese la 

53 “Surprisingly formalistic, inefficient and impractical”. Testualmente nella decisione in 
commento, § 268.
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quale appare essere particolarmente flessibile. Tale eventualità contribuirebbe 
a creare improprie competizioni tra le differenti legislazioni esistenti in materia 
nella zona europea con il rischio che vengano violati i principi posti alla base 
di una libera concorrenza.

Sotto altro profilo ancora, si evidenzia come, sulla base della regolamen-
tazione prudenziale bancaria, l’intervenuta nullità del contratto comporti la 
necessità di coprire l’esposizione nei confronti del cliente, come avviene con i 
crediti deteriorati. Circostanza quest’ultima che può pesare ulteriormente sui 
bilanci degli istituti creditizi già messi a dura prova dai recenti eventi di crisi 
pandemica e dalle note vicende della guerra in corso in Ucraina.

Si è in presenza di criticità che ad avviso della dottrina sono rivelatrici di un 
futuro «scenario potenzialmente catastrofico»54, fintanto che non si arrivi ad 
una posizione mediana che veda il raggiungimento di un punto di incontro tra 
le posizioni improntate ad una logica formalistica posta a tutela del contraente 
debole del rapporto negoziale e quelle più flessibili tracciate dalla giurispru-
denza inglese qui commentata. 

La pronuncia in esame potrebbe rappresentare, comunque, un monito per 
il futuro, per le corti italiane ad assumere atteggiamenti meno rigidi rispetto al 
passato e dunque più inclini a favorire la libera prestazione dei servizi finanziari 
sul territorio europeo; obiettivo quest’ultimo che potrebbe essere, di contro, 
ostacolato da orientamenti disallineati in ambito sovranazionale55. 

54 A. Perrone, La Cassazione e i derivati. Una sentenza da maneggiare con cura, cit.
55 Sul punto cfr. l’articolo comparso sul Sole24Ore il 19 gennaio 2022 dal titolo Giurispru-

denza italiana divisa sulla validità dei derivati Irs.
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Abstract [Ita]

Il presente contributo ha l’obiettivo di analizzare criticamente gli orienta-
menti della giurisprudenza italiana con riferimento ai requisiti richiesti per 
la validità dei contratti derivati, alla luce di una sentenza della High Court of 
Justice. 

In particolare, il provvedimento qui in commento giudica negativamente 
l’orientamento, dominante in Italia, secondo cui i contratti di interest rate swap 
sono nulli in mancanza di indicazioni in ordine al mark-to-market, agli scenari 
probabilistici e ai cd. costi impliciti. 

Si ritiene, pertanto, che la giurisprudenza italiana dovrebbe assumere un 
approccio in materia più flessibile rispetto al presente al fine di assicurare 
adeguata tutela ai diversi interessi delle parti coinvolte nelle operazioni ne-
goziali di cui trattasi e con l’obiettivo ulteriore di evitare improprie violazioni 
dei principi di competitività e concorrenza.

Parole chiave: interest rate swap; enti locali; mark-to-market; scenari proba-
bilistici; costi impliciti.

Abstract [Eng]

The purpose of this contribution is to critically analyse the orientations of 
Italian case law with reference to the requirements for the validity of derivative 
contracts, considering a ruling of the High Court of Justice. 

In particular, the decision under comment herein negatively judges the 
orientation, dominant in Italy, according to which interest rate swap contracts 
are null and void in the absence of mark-to-market indications, probabilistic 
scenarios, and so-called implicit costs. 

It is therefore considered that Italian jurisprudence should adopt a more 
flexible approach to the matter to ensure adequate protection of the various 
interests of the parties involved in that kind of negotiation transaction. All 
that with the further aim of avoiding improper violations of the principles of 
competitiveness and competition.

Keywords: interest rate swaps; local authorities; mark-to-market; probabilistic 
scenarios; implicit costs.


