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Right to a Healthy Environment?
Transparency, Sustainable Development  

and Climate Change in the Energy Law Sector

Alessia Vacca

Summary: 1. Introduction. – 2. Sustainable Development. – 2.1. Kyoto Protocol. 
– 2.2. Paris Agreement. – 3. Introduction to Transparency in the Energy Law Sec-
tor. – 3.1. Transparency in the Energy Law Sector. – 3.2. Energy Performance of 
Buildings. – 4. Clean Energy for All Europeans. – 5. Conclusions. Right to a Healthy 
Environment? Transparency and Privacy Issues in the Energy Law Sector. 

1. Introduction

Transparency is important for evaluating how efficiently public resourc-
es have been used and how effectively public services outcomes have been 
achieved in order to fight corruption1 and mismanagement in the public ad-
ministration and to improve efficiency and accountability2. Democracy, bal-
ance of powers, check and balance3 and supervision of delegated powers are 
connected to transparency and are important also in the energy law sector. 

This article aims to study the legislation on sustainable development, cli-
mate change and transparency in this important sector in order to show that 
transparency is of paramount importance in saving energy resources, reduc-
ing greenhouse gas emissions, in fighting corruption4 and overcoming the 
resource curse. 

1 On this topic E. Carloni, Fighting Corruption through administrative measures. The 
Italian Anti-Corruption Policies, in Italian Journal of Public Law, n. 2, 2017, p. 30.

2 A. Vacca, Evolution of the EU Law with respect to public access to documents and 
transparency. The Treaty of Lisbon. in Int. J. Liability and Scientific Enquiry, vol. 5, n. 1, 
2012, pp. 79-91.

3 G. Aravantinou Leonidi, La svolta conservatrice della Corte suprema. Verso una 
rottura del sistema dei “checks and balances”?, in Nomos, n. 2, 2018. Retrieved from: http://
www.nomos-leattualitaneldiritto.it.

4 G. D’Urgolo, Trasparenza e prevenzione della corruzione nella P.A.: la recente intro-
duzione del “Freedom Act of Information” (FOIA) nell’ordinamento italiano, in GiustAmm.it, 
n. 3, 2017. Retrieved from: http://www.giustamm.it.
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Transparency is gaining momentum in the last 30 years, especially in the 
public sector. Public access to administrative documents is a very important 
issue in order to guarantee transparency in the institutions and, consequently, 
democracy. 

In the EU Law there was an evolution with respect to public access to 
documents. Before the Maastricht Treaty, secrecy was the norm in the EU 
institutions. The Council and the Commission adopted, in December 1993, a 
common Code of Conduct on public access. The Treaty of Amsterdam brought 
improvements in respect of transparency, including a specific provision on 
public access: article 255 EC, which also provides that the European Parlia-
ment and the Council shall lay down rules on public access. A further step was 
Regulation 1049/2001 and some ECJ judgments. The Treaty of Lisbon also 
stressed the importance of transparency in good governance5. Recently, for the 
first time, the General Court, on 22 March 2018 ( case T-540/15, De Capitani 
v European Parliament), ruled on access to documents of trilogues, indeed it 
considered that the principles of publicity and transparency are to be applied 
to trilogues since they constitute a decisive stage in the legislative process6. 

Environmental rights are linked to human rights, this fact was underlined 
by the Stockholm Declaration in Principle 17. The European Convention on 
Human Rights (ECHR) does not include the right to a decent environment8; 
however, the case law of the ECtHR shows how environmental protection is 
important9. It can be based on article 2 ECHR (right to life)10. 

The Human Right to a Healthy Environment has never been adopted in a 
United Nations treaty or declaration, however, many countries have included 
this right in their national Constitutions11 and international bodies considered 
environmental issues12. 

5 A. Vacca, Evolution of the EU Law with respect to public access to documents and 
transparency, cit.

6 I. Piazza, Diritto d’accesso e triloghi: un passo verso la trasparenza del processo legisla-
tivo europeo, in Giorn. d. amm., n. 4, 2018, pp. 485-492.

7 United Nations, Stockholm Declaration on the Human Environment, 1972, Principle 
1: «Man has the fundamental right to freedom, equality and adequate conditions of life, in an 
environment of a quality that permits a life of dignity and well-being, and he bears a solemn 
responsibility to protect and improve the environment for present and future generation». 

8 A. Vacca - H. Onishi, Transparency and Privacy in Environmental Matters, in Inter-
national Journal of Economic Policy in Emerging Economies, vol. 11, n. 4, 2018, pp. 333-343.

9 http://www.assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=10145& 
lang=EN; http://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1563326&file 
OId=1566248 See for example Lopez-Ostra v Spain ECtHR, Case 41/1993, 9 December 1994, 
Guerra v Italy (116/1996/735/932), 19 February 1998.

10 See on this topic O. Pedersen, The European Court of Human Rights and International 
Environmental Law, in J. H. Knox - R. Pejan (Eds.), The Human Right to a Healthy Environ-
ment, Cambridge University Press, Cambridge 2018, pp. 86-96. 

11 G. Sabato, La tutela dell’ambiente di fronte alle corti, in Giorn. d. amm., n. 6, 2016, 
pp. 815-825.

12 J. H. Knox - R. Pejan (Eds.), op. cit. 
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Consequently government accountability is linked to environmental pro-
tection. Other important steps regarding transparency of environmental in-
formation are the Rio Declaration on Environment and Development of 1992 
(Principle 10) and the Aarhus Convention. 

Public access to environmental information is of paramount importance 
in order to ensure public participation in environmental matters. Council Di-
rective 90/313/EEC on the freedom of access to information on the environ-
ment changed the manner in which public authorities approach the issues 
of transparency and openness on environmental information13. The Aarhus 
Convention or Convention on Access to Information, Public Participation in 
Decision-making and Access to Justice in Environmental Matters was adopt-
ed in June 1998 and grants a wider scope of right of access to environmental 
information to the public. It entered into force on 30 October 2001. It is the 
first international instrument to address procedural human rights in an envi-
ronmental context14. 

Access to information aims to guarantee openness and transparency in 
decision making and more efficient and effective environmental regulations, 
essential to promote sustainable development15. The Aarhus Convention gives 
citizens the right to access environmental information held by public author-
ities (at national and regional levels), by private companies providing public 
services and by institutions of the EU16. 

Applicants are entitled to obtain this information within one month of the 
request and without having to say why they require it17. 

The Aarhus Convention also contains a limited list of exceptions to justify 
refusal of a request, but they must be interpreted restrictively and balanced 
with the public interest in disclosure18. 

The Aarhus Convention links environmental rights and human rights estab-
lishes that sustainable development can be achieved through public participa-

13 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:041:0026:0032:EN: 
PDF.

14 M. Roggenkamp - C. Redgwell - A. Ronne - I. Del Guayo (Eds.), Energy Law in 
Europe, National, EU and International Regulation, 3a ed., Oxford University Press, Oxford 
2016, p. 115.

15 G. Sabato, In tema di diritto di accesso alle informazioni ambientali, in F. it., n. 2-3, 
2016, pp. 78-79; A. Vacca - H. Onishi, Transparency and Privacy in Environmental Matters, 
cit.

16 http://ec.europa.eu/environment/aarhus/.
17 http://www.parliament.uk/documents/post/postpn256.pdf; http://ec.europa.eu/environ-

ment/aarhus/.
18 See also E. Caliceti, La divulgazione delle informazioni ambientali relative ad emissioni 

e l’interesse alla riservatezza commerciale nella recente giurisprudenza della Corte di giustizia 
dell’Unione Europea, in R. d. agr., n. 4-2, 2017, pp. 213-232; http://ec.europa.eu/environment/
aarhus/; A. Vacca, Evolution of the EU Law with respect to public access to documents and 
transparency, cit.; http://europa.eu/legislation_summaries/environment/general_provisions/
l28091_en.htm.
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tion19 (the public has a right to participate in decision-making in environmental 
matters), and acknowledges that there is an obligation to future generations20.

In the United States the need of transparency was felt long time ago and 
the same issues exist. The Freedom of Information Act (hereinafter FOIA) is 
a law that gives to the citizens the right to access information from the feder-
al government. Enacted on 4 July 1966, and taking effect one year later, the 
FOIA provides that any person has a right, enforceable in court, to obtain 
access to federal agency records21, except to the extent that such records (or 
portions of them) are protected from public disclosure by one of nine exemp-
tions or by one of three special law enforcement record exclusions22. A FOIA 
request can be made for any agency record. Every agency is committed to 
posting government information proactively online in downloadable formats 
consistent with applicable law23.

Following this path, in January 2009, the former US President Barrack Oba-
ma signed the Memorandum on Transparency and Open Government as his 
first executive action for a new accountable and open administration meant to 
bridge the gap between the American people and their government. The phi-
losophy of the initiative is that the government should be transparent, partici-
patory and collaborative. Agencies across the federal government established 
Open Government Web pages and asked the public for ideas and suggestions24.

The administration has issued an Open Government Directive25, written 
instructions to every government agency to open its doors, its operations and 
its data to the American people26 in order to have a Government trustworthy 
in the eyes of American people27. The White House released this Directive on 
December 2009 to commit the Administration to transparency28. 

19 See also E. Fasoli, Apportioning the Obligations Arising Under the UNECE Aarhus Con-
vention Between the EU and its MSs: The Real Scope of the “Community Law in Force”, in Diritto 
pubblico comparato ed europeo, n. 1, 2018, pp. 177-197; A. Vacca - H. Onishi, Transparency and 
Privacy in Environmental Matters, cit.; R. Ionta, Il paradigma di Aarhus. Interesse meta-indi-
viduale, potere diffuso e processo, in GiustAmm.it, n. 5. Retrieved from: http://www.giustamm.it.

20 See also G. Ligugnana, I diritti del pubblico in materia ambientale nella giurisprudenza 
della Corte di giustizia U.E. del 2015, in R. it. d. pubbl. com., n. 2, 2016, pp. 559-572; http://
www.unece.org/env/pp/introduction.html; http://eurlex.europa.eu/LexUriServ/LexUriServ.do? 
uri=OJ:L:2003:041:0026:0032:EN:PDF

21 A. Marchetti, Le nuove disposizioni in tema di pubblicità e trasparenza amministrativa 
dopo la riforma “Madia”: anche l’Italia ha adottato il proprio “Foia”? Una comparazione con 
il modello statunitense, in federalismi.it, n. 10, 2017. Retrieved from: http://www.federalismi.it.

22 http://www.foia.gov/.
23 Ibidem.
24 A. Vacca, Transparency in the Energy Law Sector, Learning from the EU and the US, in S. 

Kierkegaard (Ed.), Law & Practice, Critical Analysis and Legal Reasoning, 2013, pp. 477-490.
25 V. Lubello, L’Open Government negli Stati Uniti d’America tra il Freedom of Infor-

mation Act e il bazar, in Inform. e dir., n. 1-2, pp. 371-388.
26 http://www.sba.gov/office-of-inspector-general/221. 
27 www.whitehouse.gov/open/documents/open-government-directive.
28 Ibidem. The Open Government Directive establishes deadlines for action but the agen-

cies are encouraged to advance their open government initiatives well ahead of those deadlines, 
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Every weekday, the National Archives and Records Administration publish 
the Federal Register, a detailed description of the Executive branch’s activity29.

In 2010 Federal Register 2.0 was launched30. It opens the curtains on the 
government and increases the Federal Register’s usefulness to the American 
public giving to the public unprecedented access to the federal decision-mak-
ing process31. 

Former President Obama32 launched the first US Open Government Na-
tional Action Plan in September 201133.

Recently, President Trump removed all mention of open data and open 
government from White House web page and former President Obama’s open 
government initiatives have been archived34.

Availability on line of documents is the easiest and cheapest way to make 
glass walls in the White House and in the EU Institutions, thus making public 
administration transparent and accountable for what is doing35. The need to 
guarantee transparency is a signal of democracy. Transparency will be really 
effective only if there are real mechanisms of enforcement36.

Transparency is important also in the energy sector which is a key sector 
given the significant role that sources of energy play in the daily life of citizens 
in advanced democracies37. Environment and protection of the environment 
have strong ties with the energy sector, especially recently with the ratification 
of the Paris Agreement. 

2. Sustainable Development

The energy sector is linked to the environment: there are several treaties 
and instruments related to some aspects of the environmental impact of energy 

to increase accountability each agency shall take prompt steps to expand access to information 
by making it available on line in open formats that can be retrieved and downloaded.

29 http://www.whitehouse.gov/blog/Federal-Register-20-Opening-a-Window-onto-the-In-
ner-working-of-Government.

30 http://www.whitehouse.gov/the-press-office/White-house-announces-Federal-Register 
and http://www.whitehouse.gov/blog/2010/07/26/federal-register-20.

31 A. Vacca, Transparency in the Energy Law Sector, cit.
32 See also G. F. Ferrari, Il rapporto tra Presidenza e Congresso durante la Presidenza 

Obama (2008-2016), in Lo Stato, n. 7, 2016, pp. 241-259.
33 https://public.resource.org/change.gov/reboot.register.pdf; http://www.whitehouse.gov/

open. 
34 https://g0v.news/trump-removes-open-government-from-white-house-website-5f7c4fe-

b7c18; http://www.govtech.com/data/Government-Watchdogs-Criticize-Trumps-Removal-of- 
Open-Data-Sets.html. 

35 D. Galetta, La trasparenza, per un nuovo rapporto tra cittadino e pubblica ammini-
strazione: un’analisi storico-evolutiva, in una prospettiva di diritto comparato ed europeo, in 
R. it. d. pubbl. com., n. 5, 2016, pp. 1019-1065.

36 A. Frost, Restoring Faith in Government: Transparency Reform in the United States and 
the European Union, in European Public Law, vol. 9, n. 1, 2003, pp. 87-104.

37 A. Vacca, Transparency in the Energy Law Sector, cit.
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activities, from access to energy resources in protected areas to the conduct 
of energy activities and also to the energy market38. Energy activities cannot 
jeopardise human health and the quality of life of human beings.

The principles of environmental law were considered soft law and gained 
momentum when started to be incorporated by UN treaties39.

The United Nations Environment Programme (UNEP)40 was created in 
December 1972 under the Stockholm Conference to coordinate global efforts 
to promote sustainability and safeguard the natural environment41.

The UN decided to establish in 1983 the World Commission on Envi-
ronment and Development (WCED), known as Brundtland Commission, to 
pursue sustainable development. The Brundtland Commission released «Our 
Common Future», also known as the Brundtland Report, in October 1987, 
this document defined the meaning of the term «sustainable development»42. 

Sustainable Development is the development that meets the needs of the 
present without compromising the ability of future generations to meet their 
own needs. It contains two key concepts: the essential needs of the world’s 
poor, to which overriding priority should be given and the idea of limitations 
imposed by the state of technology and social organization on the environ-
ment’s ability to meet present and future needs43. Indeed, there is the need 
to protect the environment for future generations44. All countries of the world 
have common but differentiated responsibilities regarding climate change, the 
most developed countries have more responsibilities as a result of more than 
160 years of industrial activity45. 

Starting from this definition of sustainable development a new United Na-
tions conference took place in Rio de Janeiro in 1992 (Earth Summit), a new 
document was drafted, known as “Agenda 21”, 21 refers to the 21st century. 
Alternative sources of energy are being sought to replace the use of fossil fuels 
which caused global climate change. 

In 1992 several countries joined an international treaty, the United Na-
tions Framework Convention on Climate Change, adopted in New York, as 

38 M. Roggenkamp - C. Redgwell - A. Ronne - I. Del Guayo (Eds.), op. cit., p. 110.
39 The most popular principles are: prevention, precaution, liability for transnational pol-

lution, the polluter pays, sustainable development.
40 E. Fasoli, «United Nations Environment Programme» (UNEP). L’attività dell’UNEP 

nel 2017, in La Comunità internazionale, n. 4, 2018, pp. 723-736.
41 http://canimun.org/wp-content/uploads/2016/06/UNEP-Background-Guide-2017.pdf 
42 http://www.un-documents.net/our-common-future.pdf.
43 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 

in the Energy Sector: A Legal Perspective, SEES Conference Proceedings. ISBN: 978-1-912532-
01-8 (accepted for publication); http://www.un-documents.net/our-common-future.pdf.

44 J. Escribano Úbeda-Portugués, El papel clave de Naciones unidas y la Unión europea 
en la protección del medio ambiente en el marco de la lucha contra el cambio climático, in OIDU - 
Ordine Internazionale e Diritti Umani, n. 2, 2016. Retrieved from: http://www.rivistaoidu.net.

45 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 
in the Energy Sector, cit.
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a framework for international cooperation to combat climate change by lim-
iting average global temperature increases46. Its objective is «stabilization of 
greenhouse gas concentrations in the atmosphere at a level that would pre-
vent dangerous anthropogenic interference with the climate system». It did 
not contain specific details regarding targets to achieve and timetables for the 
reduction of the greenhouse gases47. 

After 20 years from the first conference in Rio de Janeiro, a new conference, 
the United Nations Conference on Sustainable Development, or Rio+20, took 
place in Rio de Janeiro, Brazil, on 20-22 June 201248. It resulted in a focused 
political outcome document (“the future we want”) which contains clear and 
practical measures for implementing sustainable development49.

2.1. Kyoto Protocol 

The United Nations Framework Convention on Climate Change (herein-
after UNFCC) was not enough detailed to combat effectively climate change 
since it did not contain specific targets and timetables; the countries parties 
of the UNFCC, annually, during the Conference of Parties, negotiated to re-
duce greenhouse gas emissions to avoid climate change. The Kyoto Protocol 
was adopted in Kyoto, Japan, on 11 December 1997 during the third session 
of the conference of parties to the 1992 UNFCC50. The Kyoto Protocol is an 
international agreement which commits its parties by setting internationally 
binding emission reduction targets51.

Article 25 of the Protocol specifies that the Protocol enters into force «on 
the ninetieth day after the date on which not less than 55 Parties to the Con-
vention, incorporating Parties included in Annex I which accounted in total 
for at least 55% of the total carbon dioxide emissions for 1990 of the Parties 
included in Annex I, have deposited their instruments of ratification, accept-
ance, approval or accession»52.

46 http://unfccc.int/essential_background/items/6031.php.
47 S. Manservisi, Le Convenzioni internazionali sul clima e il ruolo dell’agricoltura, in 

Agricoltura Istituzioni Mercati, n. 2, 2016, pp. 22-51; A. Vacca, Sustainable Development, 
Sustainable Aviation, Paris Agreement and Drones in the Energy Sector, cit.

48 A. Di Giovanni, L’ambiente sostenibile nel nuovo Codice degli appalti: “green public 
procurement” e certificazioni ambientali, in Il Diritto dell’economia, n. 1, 2018. Retrieved from: 
http://www.ildirittodelleconomia.it.

49 http://www.unep.org/newscentre/principles-sustainable-insurance-create-largest-collabo-
ration-between-un-and-insurance-industry; M. Montini - F. Volpe, Sustainable Development 
at a Turning Point, in federalismi.it, n. 21, 2016. Retrieved from: http://www.federalismi.it.

50 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 
in the Energy Sector: a legal perspective, cit.

51 https://europa.eu/capacity4dev/public-environment-climate/document/kyoto-protocol-
united-nations-framework-kyoto-1997.

52 https://unfccc.int/resource/docs/convkp/kpeng.pdf.
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The EU and its Member States ratified the Protocol in May 2002. Of the 
two conditions, the “55 parties” clause, was reached on 23 May 2002 when 
Iceland ratified the Protocol. The second condition, “55%” clause, was reached 
when Russia ratified on 18 November 2004 and the treaty entered into force53. 
Unfortunately some of the most polluters in the world did not ratify it conse-
quently they are not bound (for example US)54.

The Kyoto Protocol entered into force on 16 February 2005. Its first com-
mitment period started in 2008 and ended in 2012. The second commitment 
period began on 1 January 2013 and will end in 202055. 

The Protocol places a heavier burden on developed nations under the prin-
ciple of “common but differentiated responsibilities”, recognizing that devel-
oped countries are principally responsible for the high levels of greenhouse 
gas emissions because of their industrial activity56.

The Kyoto Protocol legally binds developed country Parties which have 
ratified it to mandatory emission reduction targets, the overall target is 5% 
below existing 1990 levels during the first commitment period (2008-2012), 
however, these commitments are different from nation to nation57. 

Climate change issues have resulted in momentum for green, white and 
blue economy. The Kyoto Protocol was not a sufficient response and the re-
cent climate catastrophes proved that new actions must be taken to avoid this 
situation. In addition, one of the main weaknesses of the Kyoto Protocol is 
the fact that the most polluters of the world did not ratify it and consequently 
were not bound. 

2.2. Paris Agreement 

The Paris 2015 United Nations Climate Change Conference was held from 
30 November to 12 December 2015 in Le Bourget, in the suburbs of Paris, 
and represents a new course in the global effort to combat climate change58. 
It was the 21st session of the Conference of the Parties to the 1992 UNFCCC 
and the 11th session of the Meeting of the Parties to the 1997 Kyoto Protocol. 

The world needed to accelerate the actions necessary for a low carbon fu-
ture. Fossil fuels production and consumption have a paramount importance 

53 M. Roggenkamp - C. Redgwell - A. Ronne - I. Del Guayo (Eds.), op. cit., p. 123.
54 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 

in the Energy Sector: a legal perspective, cit.
55 http://unfccc.int/kyoto_protocol/items/2830.php.
56 S. Nespor, La lunga marcia per un accordo globale sul clima: dal protocollo di Kyoto 

all’accordo di Parigi, in R. trim. d. pubbl., n. 1, 2016, pp. 81-121; http://unfccc.int/kyoto_pro-
tocol/items/2830.php.

57 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 
in the Energy Sector: a legal perspective, cit.

58 S. Nespor, Quando mitigazione e adattamento non bastano: i danni derivanti dal cam-
biamento climatico, in R. giur. amb., n. 3, 2018, pp. 449-464.
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in producing greenhouse gas emissions59. Energy efficiency, renewable energy 
(wind, wave and solar) and nuclear energy60 do not produce greenhouse gas 
emissions.

A coalition of 100 countries, included US, at that time under the Presidency 
of Barrack Obama, and all EU countries, in Paris, pushed for a binding and 
ambitious deal. The aim of the Paris Conference was to achieve a binding and 
universal agreement on climate from all the countries of the world61. Finally, 
in this case, the consensus was global, included also US and China62.

The agreement marks an important change establishing, for the first time, 
the rise in temperature below 2°C, preferably a safer 1.5°C rise above pre-in-
dustrials levels, to protect island states by the rise in sea levels63. 

Emissions should decrease as soon as possible or at least by 2020, it is 
planned a revision process and the aim is to be carbon neutral for the second 
half of the century, there is not a specific deadline, this fact is a weakness, 
however, this means that fossil fuels must be gradually abandoned64. 

Appropriate financial flows are compulsory to reach the goals, the most 
developed countries have more responsibilities and consequently must fund 
climate finance for poor countries65. 

On 5 October 2016, the threshold for entry into force of the Paris Agree-
ment was achieved. The Paris Agreement entered into force on 4 November 
2016, thirty days after the date on which at least 55 Parties to the Convention, 
accounting in total for at least an estimated 55% of the total global greenhouse 
gas emissions, have deposited their instruments of ratification, acceptance, 
approval or accession with the Depositary. 

The Paris Agreement does not cover international aviation even though 
emissions from this sector are significant and growing66. It is difficult to attrib-
ute emissions from international travel to anyone nation. This is an important 

59 M. Roggenkamp - C. Redgwell - A. Ronne - I. Del Guayo (Eds.), op. cit., p. 118.
60 On this topic, L. Colella, L’evoluzione della legislazione italiana nel settore dell’energia 

elettronucleare nell’era della “Green Economy”: il futuro del “nucleare civile” dopo Fukushima, 
in R. giur. amb., n. 2, 2013, pp. 169-216.

61 J. Morand-Deviller, COP21. L’Accord de Paris et l’irrésistible principe de solidarité, 
in Diritto e processo amministrativo, n. 1, 2017, pp. 1-14.

62 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 
in the Energy Sector: a legal perspective, cit.

63 M. Gervasi, Rilievi critici sull’Accordo di Parigi: le sue potenzialità e il suo ruolo nell’evo-
luzione dell’azione internazionale di contrasto al cambiamento climatico, in La Comunità in-
ternazionale, n. 1, 2016, pp. 21-48.

64 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 
in the Energy Sector, cit.

65 M. Montini, Riflessioni critiche sull’Accordo di Parigi sui cambiamenti climatici, in 
R. d. int., n. 3, 2017, pp. 719-755.

66 http://imers.org/aviation-shipping-and-paris; http://www.bbc.com/news/science-environ-
ment-37573434.
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issue for sustainable aviation67 which depends now on new agreements reached 
by governments within the UN agency regulating this sector (ICAO)68. 

At the end of 2016 the aviation industry agreed its own deal to curb avia-
tion’s greenhouse gas pollution: the Carbon Offset and Reduction Scheme for 
International Aviation (CORSIA)69. The agreement, adopted by the Interna-
tional Civil Aviation Organization sets airlines’ carbon emissions in the year 
2020 as the upper limit of what carriers are allowed to discharge70. After this 
date airlines have to offset their emissions growth: forest areas and carbon 
reducing activities will be funded, costing about 2% of the industry’s annual 
revenues71. This agreement is voluntary until 2027 and mandatory from 2028 
and applies only to international flights which account for 60% of aviation, 
domestic flights are covered by the Paris Agreement72. The CORSIA shows 
many thorny problems since this deal, for many, does not go far enough. 

In June 2017 US President Donald Trump decided to pull US out of Paris 
Agreement since, in his opinion, it can undermine the US economy. Several 
US states, cities, companies, despite the federal withdrawal, decided to con-
tinue to pursue the goals of the Paris Agreement. The policy of the former 
President Barrack Obama73 on climate change was represented by the “Clean 
Power Plan” which was finalized in 2015 and would have reduced domestic 
demand for coal and would have curbed the greenhouse gas emissions74. 

President Trump declared to withdraw from the Paris Agreement although 
the United States technically cannot withdraw until 202075, however, without 
former President Obama’s Clean Power Plan in effect, it would be more dif-
ficult for the United States to meet its Paris targets76. However, many states 
decided already to invest in clean sources of energy, indeed, in theory state 
governments can cut emissions without federal help and some states decided 
to be committed to the goal of reducing greenhouse gas emissions consistent 

67 A. M. Donato, ¿Futuro sistema de transporte aéreo internacional, “quo vadis”?, in 
Rivista del diritto della navigazione, n. 2, 2017, pp. 699-717.

68 F. Salerno, Le recenti misure per contrastare l’impatto ambientale del trasporto aereo, 
in Il Diritto marittimo, n. 1, 2017, pp. 68-92.

69 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 
in the Energy Sector, cit.

70 https://apnews.com/6be5cb930f7b4ecbb24ec79219a74225/un-agreement-reached-air-
craft-climate-change-emissions 

71 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 
in the Energy Sector, cit.

72 https://apnews.com/6be5cb930f7b4ecbb24ec79219a74225/un-agreement-reached-air-
craft-climate-change-emissions.

73 See also S. Illari, La tutela dell’ambiente dalla politica alle istituzioni, in Studi parla-
mentari e di politica costituzionale, n. 165-166, pp. 7-28.

74 https://www.nytimes.com/2017/10/10/climate/epa-clean-power-plan.html. 
75 See also A. Postiglione, Verso un Patto mondiale per l’ambiente, in R. giur. amb., n. 3, 

2017, pp. 407-433.
76 https://www.nytimes.com/2017/10/10/climate/epa-clean-power-plan.html.
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with the goals of the Paris Agreement. The United States Climate Alliance77 
was founded in 2017 as an immediate response to the withdrawal from the 
Paris Agreement; many states are keen to sustainable energy policies. For ex-
ample, the Washington D.C. Council in December 2018 voted unanimously 
in favor of a landmark climate change bill which has been signed by the major 
in January 2019 as “Clean Energy D. C. Omnibus Amendment Act of 2018”. 
Indeed, even under President Trump, the renewable energy projects are still 
growing since they can create new jobs78. 

3. Introduction to Transparency in the Energy Law Sector 

Transparency is of paramount importance in the energy sector, which is a 
key sector given the significant role that sources of energy play in the daily life 
of citizens in advanced western democracies79. The energy sector is linked to 
the environment and sustainable development, green economy, renewables80 
and energy efficiency are gaining momentum in the energy sector81. 

The strategic character of the energy sector, which is connected to delicate 
issues such as sovereignty and security, has led to lack of transparency and 
therefore to greater concerns on effective governance of energy companies 
in the growing international trade82. Resource-rich countries are reluctant to 
commit to international disciplines83. 

Important International instruments related to the energy sector are the 
Energy Charter Treaty (hereinafter ECT) and the Energy Charter Protocol 
on Energy Efficiency and Related Environmental Aspects (PEEREA) which 
were signed in December 1994 and entered into legal force in April 1998. The 
Energy Charter is a legally-binding multilateral agreement which establish-
es a multilateral framework for cross-border energy activities (trade, transit, 

77 https://www.usclimatealliance.org/.
78 The author of this article attended the US Department of Energy (DOE) Wind Ener-

gy Technologies Office (WETO) Project Peer Review (April 30-May 2 2019) in Alexandria, 
Virginia, US. The purpose of the Project Peer Review is to evaluate projects funded by DOE 
based on their contribution to the mission and goals of the office, to track progress and assess 
management and performance.

79 A. Vacca, Transparency in the Energy Law Sector, cit.
80 L. Pardi - N. Cosentino, It’s something unpredictable but who shall set it right? Change 

in law in RES support schemes and investment protection instruments under EU law and the 
ECT, in Rivista Quadrimestrale di Diritto dell’Ambiente, n. 1-2, 2012. Retrieved from: http://
www.rqda.eu

81 See also P. M. Rosa Salva, Sustainable development and local governments: how the 
energy transition is influencing public law, changing its borders and enhancing its evolution, 
in federalismi.it, n. 2, 2018. Retrieved from: http://www.federalismi.it.

82 A. Vacca - G. Lochagin, Energy sector in Italy and Brazil: struggling to achieve trans-
parency, efficiency and competition, white-green economy and climate change, in S. Kierke-
gaard (Ed.), Information Ethics and Security, Future of International World Time, pp. 452-464.

83 http://www.wto.org/english/news_e/sppl_e/sppl279_e.htm. 
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investments and energy efficiency) and incorporates the major rules of the 
General Agreement on Tariffs and Trade (GATT)84 and of the World Trade 
Organization (WTO) regarding trade in goods in the energy sector, it is the 
only one specifically tailored on energy sector85. The ECT goes further than 
the GATT and WTO framework86 for specific issues in the energy sector87. Art. 
19 of the ECT requires that each contracting party «shall strive to minimize in 
an economically efficient manner, harmful environmental impacts»88 arising 
from energy use. Also in this treaty is underlined the importance of the envi-
ronment in the modern energy sector. The Treaty promotes efficient energy 
use and also transparency in the operation of energy markets89.

An European Energy Charter was adopted in 1991 and in 2015 was suc-
ceeded by the International Energy Charter. The first Energy Charter promot-
ed the integration of energy markets in Eastern Europe with those of Western 
Europe. The updated International Energy Charter covers issues such as 
the development and liberalization of international trade, the development 
of efficient energy markets, energy efficiency and environmental protection, 
energy security, economic development and environmental protection, the 
role of enhanced energy trade for sustainable development, the need for di-
versification energy sources, energy poverty reduction, clean technology90. It 
also addresses the importance of renewable energy. The purpose of the new 
Charter is to engage as many countries as possible91. Also this updated version 
shows that the modern energy sector is strongly linked to the protection of 
the environment. 

84 See also F. Munari, L’Applicazione del GATS ai servizi di interesse generale, in D. comm. 
int., n. 4, 2004, pp. 819-845.

85 http://www.encharter.org/index.php?id=173.
86 See also P. D. Farah - E. Cima, Il sistema OMC di risoluzione delle controversie, le sov-

venzioni alle energie rinnovabili e le “Feed-in Tariffs”, in D. comm. int., n. 2, 2015, pp. 381-417.
87 A. Vacca - G. Lochagin, Energy sector in Italy and Brazil, cit.
88 http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:21994A1231(52). 
89 A. Vacca - G. Lochagin, Energy sector in Italy and Brazil, cit.
90 On the Energy Charter see G. Marra, L’effetto della sentenza della Corte di Giustizia 

dell’Unione nella causa C-284/16 “Achmea” sulle procedure arbitrali di risoluzione delle con-
troversie intra-UE pendenti in esecuzione del Trattato sulla Carta dell’energia, in Rassegna 
dell’avvocatura dello stato, n. 1, 2018. Retrieved from: http://www.avvocaturastato.it; M. R. 
Calamita, La “clausola ISDS” negli accordi commerciali di ultima generazione dell’Unione 
europea, in Diritto pubblico comparato ed europeo, n. 2, 2017, pp. 305-340; L. Cascone, 
Effetti dell’esclusione dell’“Umbrella Clause” dal campo di applicazione dell’accordo arbitrale 
ai sensi dell’“Energy Charter Treaty” e rapporti con le altre previsioni del trattato, in R. arb., 
n. 1, 2016, pp. 156-164; L. Melchionda, The annulment of the Yukos Award: the judgment of 
the Hague District Court in the “Yukos Case”, in D. comm. int., n. 2, 2016, pp. 445-456; A. K. 
Bjorklund - L. Vanhonnaeker, Yukos: the clean hands doctrine revisited, in Diritti umani 
e diritto internazionale, n. 2, 2015, pp. 365-385.

91 http://www.energycharter.org/process/international-energy-charter-2015/overview/; http:// 
www.encharter.org/.
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For long time, the European Community (as it was then) had nothing that 
could properly be described as environment policy and, though some early 
measures did relate to the environment, they were adopted with common mar-
ket objectives in mind using the then Article 100 (e.g. vehicle noise, labelling 
of chemicals)92. Indeed, in the Treaty of Lisbon some articles underlined the 
paramount importance of the environment93.

The importance of the energy sector in the EU is underlined by the fact 
that, in 2009, it finally found a legal basis in the Treaty on the Functioning of 
the European Union, (Title XXI entitled “Energy”). Article 194 is located just 
after articles 191, 192, 193 which regard the environment94 and this location 
shows, once again, the strong ties between the modern EU energy sector and 
the protection of the EU environment.

Article 194 TFEU states95:

1. In the context of the establishment and functioning of the internal market and 
with regard for the need to preserve and improve the environment, Union policy 
on energy shall aim, in a spirit of solidarity between Member States, to:
(a) ensure the functioning of the energy market;
(b) ensure security of energy supply in the Union;
(c) promote energy efficiency and energy saving and the development of new and 
renewable forms of energy; and
(d) promote the interconnection of energy networks.96

Indeed, also in the TFEU environment and energy are linked and energy 
efficiency and renewables are strongly supported97.

92 https://ieep.eu/uploads/articles/attachments/74389e41-868c-4906-9bdc-3f04addd0bf0/ 
1.5_Environment_in_the_treaties_-_final.pdf?v=63664509873

93 L. Ammannati, Passato, presente e futuro del modello della rete. Le sue trasformazioni 
nella “governance” europea dell’economia, in Analisi g. ec., n. 2, 2018, pp. 329-345.

94 M. Alberton - M. Montini, Le novità introdotte dal Trattato di Lisbona per la tutela 
dell’ambiente, in R. giur. amb., n. 2, 2008, pp. 505-515.

95 http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/treaty-on-the-functioning-of-the-eu 
ropean-union-and-comments/part-3-union-policies-and-internal-actions/title-xxi-energy/485- 
article-194.html.

96 Art. 194 TFEU continues: «2. Without prejudice to the application of other provisions 
of the Treaties, the European Parliament and the Council, acting in accordance with the ordi-
nary legislative procedure, shall establish the measures necessary to achieve the objectives in 
paragraph 1. Such measures shall be adopted after consultation of the Economic and Social 
Committee and the Committee of the Regions. Such measures shall not affect a Member State’s 
right to determine the conditions for exploiting its energy resources, its choice between differ-
ent energy sources and the general structure of its energy supply, without prejudice to Article 
192(2)(c)». 3. By way of derogation from paragraph 2, the Council, acting in accordance with a 
special legislative procedure, shall unanimously and after consulting the European Parliament, 
establish the measures referred to therein when they are primarily of a fiscal nature.

97 B. Pozzo, Le politiche comunitarie in campo energetico, in R. giur. amb., n. 6, 2009, 
pp. 841-877; M. A. Scino, La politica energetica europea. Dalle origini alle più recenti evolu-
zioni, in Rassegna dell’avvocatura dello stato, n. 3, 2012, pp. 80-95.
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Energy activities involve several human rights implications: right to a 
healthy environment, right to private life, right to property, right of people 
to dispose of their own resources98. 

The EU adopted several Directives to open national energy markets in 
order to promote transparency and competition99. These directives also es-
tablished standards to guarantee consumer protection such as contractual 
information and transparent contractual conditions100. Indeed, transparency 
can be beneficial for consumers since more competition in a market means 
lower prices for consumers101. 

The European Commission at the end of 2016 presented a package of 
measures (Clean Energy for all Europeans) to keep the EU competitive as 
the clean energy transition is changing the global energy markets. The main 
goals are: energy efficiency, renewable energies and a fair deal for consum-
ers102. Sustainable development is indeed considered in the EU Energy Policy.

3.1. Transparency in the Energy Law Sector

Transparency in the energy sector is a multi-faced issue. For example an-
other aspect of transparency in the energy sector is transparency on prove-
nance of minerals from designated conflict zones103 and on revenues, many 
actions were taken to address the phenomena of the “resource curse” and of 
the “paradox of plenty” 104. 

The Extractive Industries Transparency Initiative (EITI) is a voluntary in-
itiative through which countries commit to publish reports on how states deal 
with oil, gas and mining sectors, for example revenues paid by extractive com-
panies and revenues received by governments. The EITI is a global standard 
to promote the open and accountable management of extractive resources105. 
It seeks to address the key governance issues in the extractive sectors, financial 
transparency and improved governance106. It seeks to be an answer to issues 

98 M. Roggenkamp - C. Redgwell - A. Ronne - I. Del Guayo (Eds.), op. cit., p. 124.
99 F. Di Porto, L’informazione come “oggetto” e come “strumento” di regolazione (il caso 

dei mercati energetici al dettaglio), in R. trim. d. pubbl., n. 4, 2011, pp. 975-1010.
100 See on this topic R. Alessi, Distribuzione di energia elettrica e oneri di sbilanciamento: 

un caso emblematico di difficile compatibilità tra diritti dei consumatori e regole di mercato, in 
Eur. e d. priv., n. 3, 2017, pp. 701-733.

101 A. Vacca - G. Lochagin, Energy sector in Italy and Brazil, cit.
102 https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-

all-europeans.
103 See on this topic V. Grado, La certificazione dei diamanti grezzi secondo il processo 

Kimberley: poche luci e molte ombre, in Diritto pubblico comparato ed europeo, n. 1, 2012, 
pp. 183-206.

104 A. Vacca, Transparency in the Energy Law Sector, cit.
105 https://eiti.org/.
106 See also S. Capaccioli, Trasparenza internazionale dell’industria estrattiva e Direttiva 

2013/34/UE (“Accounting Directive”): dall’EITI al CbCR (“Country-by-Country Report), in 
Contratto e impr./Europa, n. 1, 2014, pp. 370-395.
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such as that of the “resource curse” or that of the “paradox of plenty”. Any 
country with extractive industry sectors can implement the EITI standards.

“Publish what you pay” is a global network of organisations united in their 
call for an open and accountable extractive sector so that oil, gas and min-
ing revenues improve the lives of human beings in resource-rich countries107. 
Again, also in this case, the “resource curse” phenomenon is addressed. 

The Kimberly Process (KP) unites administrations, civil societies and in-
dustry in reducing the flow of “conflict diamonds”108, rough diamonds used to 
finance violence by rebel movements in order to undermine legitimate gov-
ernments around the world109.

Indeed oil, gas and mining companies must be forced to publish payments 
they make to any government and consequently to expose governments that re-
ceive large payments110. If companies were more transparent about payments 
made to governments of developing or third world countries, to exploit oil and 
gas, there would be less corruption and the money earned could be used to 
improve the condition of the population111. 

In the US Congress Senators Cardin and Lugar in 2010 submitted an 
amendment to the Dodd-Frank Wall Street Reform (Section 1504) which 
requires extractive companies to publish their payments in all the countries 
where they operate. All companies that are listed in the US and engage in 
the commercial development of oil, gas and other minerals are covered and 
they have to report the type and total amounts of payments made to each 
government112. Section 1502 of the same legislation deals with US companies 
having to provide evidence regarding provenance of minerals from designated 
conflict zones, for example the Democratic Republic of Congo, to prove that 
payments made are not funding armed militias.

In 2011 United Nations members adopted the “Guiding Principles for 
Business and Human Rights” in order to make sure that the activities of com-
panies do not fund harm and abuses. In the same period the Organisation of 
Economic Cooperation and Development (OECD) has issued guidelines on 
conflict minerals113. 

107 http://www.publishwhatyoupay.org/. 
108 See on this topic V. Grado, op. cit.; P. Troianello, Lo “strano mercato” dei diamanti 

nell’Unione europea, in D. com. scambi int., n. 1, 2012, pp. 143-150.
109 https://www.kimberleyprocess.com/.
110 http://www.theguardian.com/politics/2012/oct/11/nick-clegg-bono-transparency-law.
111 http://www.transparency.org/news/feature/promoting_revenue_transparency_2011_re -

port_on_oil_and_gas_companies.
112 http://www.earthrights.org/legal/american-petroleum-institute-v-sec-revenue-transparen-

cy-litigation; http://www.revenuewatch.org/news/blog/sec-finally-release-rules-dodd-frank-sec  - 
tion-1504; http://www.europarl.europa.eu/sides/getDoc.do?type=WQ&reference=P-2011-004-
340&language=EN.

113 http://ec.europa.eu/trade/policy/in-focus/conflict-minerals-regulation/regulation-ex-
plained/.
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In the European Union, in the joint resolution on failures in protection of 
human rights and justice in the Democratic Republic of Congo of 7 October 
2010, the European Parliament invited the European Commission to draft 
the European legislation on conflict minerals114. The Commission shared the 
objective of promoting greater transparency regarding payments made in 
developing countries, in particular as regards to the extractive industry and 
the issue of “conflict minerals”115.

The EU passed a new regulation in May 2017 to stop conflict minerals and 
metals from being exported to the EU. It will start on 1 January 2021. The 
EU regulation applies to importers into the EU of at least 95% of all minerals 
or metals containing or consisting of tin, tantalum, tungsten or gold. These 
are the metals that are most mined in conflict zones. EU importers of metals 
must be sure that they source from responsible smelters and refiners116. Each 
EU member state must check whether EU importers of metals comply with 
the regulation. 

In October 2011 the European Commission proposed that European Un-
ion-listed and large unlisted extractive and timber companies should publicly 
disclose their tax and revenue payments to governments worldwide, through 
revisions of the EU Transparency and Accounting Directives117.

Disclosure would provide citizens, investors and civil society of resource- 
rich but poor countries, with information about revenues to governments 
from oil, gas and mining. On 18 September 2012 the European Parliamentary 
Committee on Legal Affairs voted in favour of the proposal requiring that EU 
oil, gas, mining and timber companies publish their payments to governments 
to fight corruption118. The text contains rules for payments similar to those for 
US listed extractives companies. 

The EU Accounting Directive (2013/34/EU) (“the Accounting Direc-
tive”)119 and the EU Transparency Directive Amending Directive (2013/50/
EU) (“the Transparency Directive”) were adopted120.

114 http://www.europarl.europa.eu/sides/getDoc.do?type=WQ&reference=P-2011-004340-
&language=EN.

115 P. Troianello, op. cit.; http://www.europarl.europa.eu/sides/getAllAnswers.do?refer-
ence=P-2011-004340&language=EN.

116 http://ec.europa.eu/trade/policy/in-focus/conflict-minerals-regulation/regulation-explai-
ned/.

117 A. Vacca, Transparency in the Energy Law Sector, cit.
118 http://www.globalwitness.org/library/eu-parliament-recommends-%E2%80%98sun-

shine%E2%80%99-extractive-deals; http://www.klgates.com/files/Publication/aa7765f1-7efa- 
494d-a7b1-0065a2da6108/Presentation/PublicationAttachment/bf155e6c-de25-4c56-9c48-
05b02346202f/EU_Committee_backs_Tough_Disclosure_Rules_for_Extractive_Compa-
nies.pdf, JURI/7/07694 and JURI/7/07698. http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=OJ:L:2003:041:0026:0032:EN:PDF

119 S. Capaccioli, op. cit.
120 A. Vacca - H. Onishi, Transparency and Privacy in Environmental Matters, cit.; 

http://europa.eu/rapid/press-release_MEMO-13-541_en.htm; http://www.ft.com/intl/cms/s/0/
cd82c864-9287-11e4-a1fd-00144feabdc0.html#axzz3jx0vA3KP 
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3.2. Energy Performance of Buildings 

Buildings, which account for nearly 40% of global energy demand today 
and are responsible for 36% of CO2 emissions in the EU, play a critical role: 
they are the largest source of energy demand globally and are of paramount 
importance addressing climate change121. Sustainable commercial buildings 
use less energy, have reduced environmental impact and improve the life of 
those who work or live in these buildings. Disclose building energy data is of 
paramount importance in order to reduce greenhouse gas emissions122, have 
smarter government, energy efficiency, consumer transparency, green econ-
omy. 

In the United States, some states have enacted laws that create financial 
incentives to adopt sustainable construction practices as tax credits, financial 
grants and exemptions123. The United States has become very interested in 
building energy rating and disclosure in the past years as a tool to help the 
marketplace value energy efficiency, encourage building energy retrofits and 
reduce energy consumption and greenhouse gas emissions124. 

Several US cities and states have adopted policies that make building per-
formance more transparent to eliminate waste125. If a building purchaser con-
siders two comparable buildings and discovers that they have huge different 
energy efficiency ratings, he or she will be influenced. Investing in energy 
efficient measures can offer significant returns. Green buildings improved 
marketability126. 

In the EU some Directives were adopted on this topic. The Energy Per-
formance of Buildings Directive (EPBD) (Directive 2002/91/EC127) was the 
main EU policy instrument to improve the energy performance of buildings. 
It introduced a framework for energy performance certification128 and called 
for energy performance legislation in each of the EU’s member states. This 
Directive requires development of performance and inspection standards as 

121 T. Houser, The Economics of Energy Efficiency in Buildings, Peterson Institute for 
International Economics, Number PB09-17, 2009. Available at http://www.iie.com/publications/
pb/pb09-17.pdf.

122 See also M. Lucca, Il teleriscaldamento con schema di contratto, in I Contratti dello 
Stato e degli enti pubblici, n. 3, 2017, pp. 81-91.

123 J. N. King - B. J. King, Creating Incentives for Sustainable Buildings: a Comparative 
Law approach featuring the United States and the European Union, in Virginia Environmental 
Law Journal, vol. 23, n. 3, 2017, pp. 397-459. 

124 http://publicservice.vermont.gov/sites/psd/files/Topics/Energy_Efficiency/BEDWG/
bedwg_FutureofBuildingEnergyRating.pdf.

125 http://www.imt.org/performance-policy/us-policies.
126 http://www.srmnetwork.com/2011/08.
127 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32002L0091&-

from=IT.
128 http://ec.europa.eu/energy/efficiency/buildings/doc/20130619-energy_performance_

certificates_in_buildings.pdf.
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well as energy performance certification for commercial, residential, and gov-
ernment buildings129.

The Energy Performance of Buildings Directive, adopted in 2002, was a 
key element to improve energy performance of buildings130. Directive 2002/91/
EC has been amended consequently Directive 2010/31/EU was adopted131 
which is the main legislative instrument to reduce the energy consumption 
of buildings. A map has been set out at EU level, as regards new buildings, 
with these required to be nearly-zero energy by 2020 or 2018 in the case of 
buildings owned and occupied by public authorities. Nearly-zero buildings 
means buildings that have a very high performance. The nearly-zero or very 
low amount of energy required should be covered to a very significant extent 
by energy from renewable sources, including energy from renewable sources 
produced on-site or nearby132. The public sector should show a leading exam-
ple investing in such buildings133. 

On 25 October 2012, the EU adopted the Directive 2012/27/EU134 on en-
ergy efficiency. This Directive establishes a common framework of measures 
for the promotion of energy efficiency within the Union in order to ensure 
the achievement of the Union’s 2020 20% headline target on energy efficiency 
and to pave the way for further energy efficiency improvements beyond that 
date135. 

In 2018 a new Directive has been adopted, EU Directive 2018/844136, 
which includes measures that will accelerate buildings renovation also making 
them smarter.

129 http://www.buildingrating.org/ammap; C. Ries - J. Jenkins - O. Wise, Improving the 
Energy Performance of Buildings: Learning From the European Union and Australia, 2009, 
9. ISBN 978-0-8330-4787-8. Available at http://www.rand.org/pubs/technical_reports/2009/
RAND_TR728.pdf.

130 A. Vacca, Transparency in the Energy Law Sector, cit.
131 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:153:0013:0035:EN:-

PDF.
132 http://ec.europa.eu/energy/efficiency/buildings/buildings_en.htm and http://ec.europa.

eu/energy/efficiency/buildings/doc/20130619-energy_performance_certificates_in_buildings.
pdf.

133 http://europa.eu/rapid/press-release_MEMO-08-693_en.htm?locale=en.
134 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:315:0001:0056:

EN: PDF, Directive 2012/27/EU on energy efficiency, amending Directives 2009/125/EC on 
eco-design requirements for energy related products and 2010/30/EU on energy efficiency 
labelling of energy-related products and repealing Directives 2004/8/EC on the promotion of 
cogeneration and 2006/32/EC on energy end-use efficiency and energy services [OJ L315, p. 1].

135 See also C. Benanti, “Energy Performance Contract”: il contratto di rendimento ener-
getico o di prestazione energetica, in Osservatorio del diritto civile e commerciale, n. 2, 2017, 
pp.  403-437. 

136 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0844&-
from=IT.
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4. Clean Energy for All Europeans

The European Commission, on the 30th of November 2016, presented a 
package of 8 different proposals (Clean Energy for all Europeans) to keep the 
EU competitive as the clean energy transition is changing the global energy 
markets137. The main goals are: energy efficiency, renewable energies and a 
fair deal for consumers138. Renewables and new technologies are good for the 
environment and potentially also for consumers. Europe wants to lead the 
clean energy transition139. 

The European Union’s 2020 Climate and Energy Package (known as the 
“20-20-20” package) set three crucial objectives for 2020: a 20% reduction in 
EU greenhouse gas emissions from 1990 levels, raising the share of EU energy 
consumption produced from renewable resources to 20% and improve of 20% 
the EU’s energy efficiency140. 

The new directives set new more ambitious targets, in particular two new 
targets for the EU for 2030: a binding renewable energy target of at least 
32% and an energy efficiency target of at least 32,5%. These targets are more 
ambitious than the previous ones (20%) and their aim is to boost growth and 
jobs, reduce energy bills, improve air quality, Europe’s industrial competi-
tiveness and energy poverty and, if well implemented, it is possible to reduce 
gas emissions of 45% by 2030 relative to 1990141. At the moment the existing 
target under the Paris Agreement is reducing greenhouse gas emissions at 
least 40% by 2030 compared to 1990, the clean energy package for all Euro-
peans regarding greenhouse gas emissions reduction has a target of 45% thus 
another further improvement. 

Clean Energy for all Europeans is a package of new rules aimed at pro-
viding the necessary legal framework to facilitate the clean energy transition. 

Some Directives (Directive EU 2018/844 Energy performance for build-
ings, Directive EU 2018/2001 Renewables, Directive EU 2018/2002, Regu-
lation EU 2018/1999) have been already published, the new target for 2030, 
as already said, is more ambitious than the 20-20-20 package.

At the moment about 35% of the EU’s buildings are over 50 years old and 
almost 75% of the building stock is not energy efficient. According to Directive 
EU 844 of 2018 renovation of existing buildings can lead to significant energy 
savings, can create economic, social and environmental benefits and stimulate 

137 See also P. Acconci, Biofuel Production through Sustainable Investments from the 
Standpoint of the European Union, in R. d. int., n. 4, 2017, pp. 1040-1069.

138 https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-
all-europeans.

139 See also E. Frediani, Lo sviluppo sostenibile: da ossimoro a diritto umano, in Quaderni 
costituzionali, n. 3, 2017, pp. 626-630.

140 http://ec.europa.eu/clima/policies/package/index_en.htm.
141 https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-

all-europeans.
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the economy. The new Directive underlines the paramount role of renovation 
of buildings. EU countries can set mechanisms to help finance renovations 
that make buildings energy efficient and smarter. 

Directive EU 2001 of 2018 on the promotion of the use of energy from 
renewable sources includes a binding renewable energy target for European 
Union for 2030 of 32% with an upwards revision clause by 2023. It seeks to 
enhance mechanisms for cross-border cooperation, simplify administrative 
procedures, strengthen the sustainability and greenhouse gas emissions-sav-
ings criteria for biofuels, accelerate public and private investments in innova-
tion and modernisation and the use of renewables in the heating and cooling 
sector and in the transport sector. 

The EU Energy Security Strategy aims to ensure a reliable supply of ener-
gy for EU countries. The Clean Energy for EU Islands provides a long term 
framework to help islands generate their own sustainable, low-cost energy142.

5. Conclusions. Right to a Healthy Environment? Transparency and Privacy 
Issues in the Energy Law Sector

Transparency is a cornerstone for strengthening the ability of citizens to 
govern them effectively, efficiently and equitably and consequently to ensure 
good public sector governance ‘advertising’ decision-making. 

Transparency is of paramount importance in saving energy resources, re-
ducing greenhouse gas emissions, in fighting corruption143 and overcoming 
the resource curse. 

Transparency can bring to beneficiaries a number of benefits in environ-
mental matters. EU legislation is aimed to ensure there is a sufficient level of 
transparency in communicating the environmental data openly to the public. 
The Aarhus Convention grants a wider scope of right of access to environ-
mental information. Indeed in some cases transparency can also bring to the 
individual and society as a whole possible adverse effects. There seems to be 
conflicting interests between disclosure of the environmental data and poten-
tial harms caused to the individuals, such as deterioration of protection of the 
right to privacy144. 

142 For example, the Italian Region of Sardinia, an island in the middle of the Mediterranean 
Sea, is developing the Regional Energy and Environment Guidelines Framework implementing 
the Regional Energy and Environment Plan. According to the Energy Guidelines, Sardinia has to 
develop new technologies in the energy sector, smart systems management, renewables, energy 
efficiency and bring methane to the island. Pipelines are expensive and need time; other technol-
ogies can be more convenient. A leading role must be given to renewables and energy efficiency. 
Energy independence is of paramount importance to boost the economy of the region, more 
attention must be given to renewables and energy efficiency to shift to a zero carbon economy.

143 D. Galetta, Trasparenza e contrasto della corruzione nella pubblica amministrazione: 
verso un moderno panottico di Bentham?, in D. e società, n. 1, 2017, pp. 43-68.

144 A. Vacca - H. Onishi, Transparency and Privacy in Environmental Matters, cit.
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The current International and EU legal framework have resulted in mo-
mentum for green, blue and white economy to avoid global warming and cli-
mate change especially after the entry into force of the 2015 Paris Agreement. 

Transparency in the energy sector is a multi-faced issue; the new measures 
adopted in the US and in the EU in order to reduce corruption, mismanage-
ment and conflict, often associated with natural resource extraction booms, are 
an important aspect. The Energy Security through Transparency Act (ESTTA), 
which passed on 15 July 2010 as part of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 2010, introduced new requirements which 
represent a new strategy, based on extraterritorial information-forcing, to fight 
the resource curse145. A similar legislation has been adopted also in the EU. 

Another aspect of transparency in the energy law sector is that of energy 
disclosure laws and energy performance for buildings adopted in some states 
and municipalities in the US and through several EU Directives in the EU. 
Buildings, which account for nearly 40% of global energy demand today, play 
a critical role in this process and they are the largest source of energy demand 
globally and are central to address climate change; improving the energy ef-
ficiency of buildings is the cheapest way to cut emissions146, improving health 
for occupants of energy efficient buildings.

Recently the legislation adopted in key sectors worldwide tends to be 
global147, for example regarding renewables, energy efficiency and climate 
change148; this kind of globalization of law is happening because many coun-
tries ratified, and consequently are bound, by the same International Agree-
ments. 

The amendments to the Dodd-Frank Wall Street Reform and also the EU 
Directives on transparency are a positive step in order to fight corruption in 
resource-rich countries. 

The current energy sector is strongly linked to the environment. Energy 
activities involve several human rights implications: right to a healthy envi-
ronment, right to private life, right to property, right of people to dispose of 
their own resources149. 

145 D. M. Firger, Transparency and the Natural Resource Curse: Examining the New 
Extraterritorial Information Forcing Rules in the Dodd-Frank Wall Street Reform Act of 2010, 
in Georgetown Journal of International Law, vol. 41, 2010, p. 1043.

146 T. Houser, op. cit.
147 W. S. Stephan, Transnational legal approaches to administrative law: conceptualizing 

public contracts in globalization, in R. trim. d. pubbl., n. 1, 2014, pp. 1-33.
148 C. P. Carlarne, Climate Change Law and Policy: EU and US perspectives, Oxford 

Scholarship, Oxford 2010; F. Soltau, Fairness in International Climate Change Law and Policy, 
Cambridge University Press, Cambridge 2009.

149 M. Roggenkamp - C. Redgwell - A. Ronne - I. Del Guayo (Eds.), op. cit.; S. Bu-
cello, Energia (legittimo affidamento - diritti fondamentali - tutela della proprietà - tutela 
della libera iniziativa economica privata - incentivi - ambiente - utilità sociale - principio di 
proporzionalità - principio di ragionevolezza), in R. it. d. pubbl. com., n. 1, 2017, pp. 239-243.
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In the past fossil fuels were the main source of energy, developed countries 
were dependent on oil and gas and for this reason they are also the principle 
responsible of greenhouse gas emissions. During the oil crisis of the 70s nu-
clear energy and also renewable sources started to gain momentum. Nuclear 
energy was seen as the new “clean” source of energy but some terrible disasters 
happened, first the case of Chernobyl on April 1986 where the world’s worst 
terrible nuclear accident occurred, and more recently the case of Fukushima 
in Japan where another nuclear disaster happened following the earthquake 
which struck off Japan’s north-eastern coast150. These two cases have shown 
that also nuclear energy is not so safe as was thought in the past and many 
countries involved in the production of nuclear energy switched to renewable 
sources of energy151. 

The production of energy in the European Union has a diversification of 
sources: nuclear energy, coal, other solid fuels, gas, renewable energy and 
oil. EU economy is dependent on primary energy imports and energy supply 
is vulnerable since this sector is not stable152. The production of renewable 
sources has grown in the last ten years since the other energy sources de-
clined. European energy dependency must be reduced increasing the ener-
gy security. It encourages energy efficiency and the utilization of renewable 
sources.

The current International and EU legal framework is aimed to avoid global 
warming and climate change which have resulted in momentum for green and 
white economy. An increased use of energy from renewable sources, measures 
taken to reduce energy consumption in the Union allow the Union to com-
ply with the Kyoto Protocol to the UNFCCC. The European Union’s 2020 
Climate and Energy Package set three crucial objectives for 2020: a 20% re-
duction in EU greenhouse gas emissions from 1990 levels, raising the share 
of EU energy consumption produced from renewable resources to 20%, and 
improve of 20% the EU’s energy efficiency. 

Environmental rights are linked to human rights, this fact was underlined 
by the Stockholm Declaration in Principle 1153. The European Convention on 
Human Rights (ECHR) does not include the right to a decent environment154; 

150 On this topic, L. Colella, op. cit.
151 A. Vacca, Sustainable Development, Sustainable Aviation, Paris Agreement and Drones 

in the Energy Sector, cit.
152 C. A. Cavalcanti - C. Lembo - V. Thornstensen, The Regulation of the International 

Energy Trade, Fuels and Electricity, FIESP, São Paulo 2013, p. 164; G. Dialuce, La sicurezza 
energetica nel sistema italiano, in Gnosis, n. 4, 2011. Retrieved from: http://gnosis.aisi.gov.it

153 United Nations, Stockholm Declaration on the Human Environment, 1972, Principle 
1: «Man has the fundamental right to freedom, equality and adequate conditions of life, in an 
environment of a quality that permits a life of dignity and well-being, and he bears a solemn 
responsibility to protect and improve the environment for present and future generation».

154 A. Vacca - H. Onishi, Transparency and Privacy in Environmental Matters, cit.
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however, the case law of the ECtHR shows how environmental protection is 
important155. It can be based on article 2 ECHR (right to life)156. 

The Human Right to a Healthy Environment has never been adopted in a 
United Nations treaty or declaration, however, many countries have included 
this right in their national Constitutions157 and international bodies considered 
environmental issues158. 

On March 28 2008 the United Nations Human Rights Council adopted 
Resolution 7/23 and “concerned that climate change poses an immediate and 
far-reaching threat to people and communities around the world and has im-
plications for the full enjoyment of human rights”. Thus, there is a human right 
dimension in climate change159.

The aim of the Paris 2015 United Nations Climate Change Conference 
COP21 was to achieve a binding and global agreement on climate from all 
the countries of the world; climate change is a global problem and requires a 
global solution160. International Treaties cannot be under force without rati-
fication consequently soft law, lobbies and political pressure have paramount 
importance in order to implement them. 

One of the many challenges that we face in order to tackle with climate 
change is the disclosure of information of both private and public sectors. 
This fact plays a rather crucial role in monitoring the compliance with legal 
instruments. For instance, in Japan, those, who deal with CO2 emissions, are 
obliged to disclose the information containing the amount of CO2 emissions, 
reporting them to the regulatory authority. There are a number of challenges 
surrounding the disclosure of this type of information, indeed the informa-
tion in question might be confidential, and be categorised as trade secrets, 
and therefore law has a limitation in imposing the disclosure requirement161. 

The European Union is following the path towards sustainable energy, this 
path is also strengthened by the new EU package “Clean Energy for all Euro-

155 http://www.assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=10145&-
lang=EN; http://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=1563326&file-
OId=1566248. See for example Lopez-Ostra v Spain ECtHR, Case 41/1993, 9 December 1994, 
Guerra v Italy (116/1996/735/932), 19 February 1998.

156 See on this topic O. Pedersen, op. cit.
157 See also G. Sabato, La tutela dell’ambiente di fronte alle corti, cit.
158 J. H. Knox - R. Pejan (Eds.), op. cit. 
159 M. Limon, Human Rights and Climate Change: Constructing a case for political action, 

in Harvard Environmental Law Review, vol. 33, 2009, pp. 439-476.
160 J. G. Auz, Human Rights Dimensions in Climate Change: Synergies and Caveats, in 

Revista de la Facultad de Jurisprudencia de la Pontificia Universidad Católica del Ecuador, 
n. 1, 2017, pp. 137-162. 

161 A. Vacca - H. Onishi, Public and Private Law Issues related to Climate Change IV 
SISC Conference Climate Challenges Solutions under 2° C, Poster Session, 2016, Abstract, 
pp. 176-177; E. Caliceti, La divulgazione delle informazioni ambientali relative ad emissioni 
e l’interesse alla riservatezza commerciale nella recente giurisprudenza della Corte di giustizia 
dell’Unione europea, in R. d. agr., n. 4-2, pp. 213-232.
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peans”. The targets of this new package are more ambitious than the previous 
ones, following the Paris Agreement. 

Indeed, the new energy sector is connected to the protection of the en-
vironment and transparency rules can help to achieve a more “sustainable” 
energy sector.



207Right to a Healthy Environment?

Abstract [Ita]

L’articolo è una disamina della legislazione riguardante lo sviluppo soste-
nibile, la trasparenza e i cambiamenti climatici in relazione al settore energe-
tico. Viene dimostrato che la recente legislazione adottata in questo settore, 
in particolare quella riguardante l’efficientamento energetico e le fonti rin-
novabili, è chiaramente ispirata dall’Accordo di Parigi e, conseguentemente, 
tesa a scongiurare il riscaldamento globale. La tutela ambientale si inserisce 
con forza nell’ambito della tutela dei diritti umani, si delinea quindi un diritto 
all’ambiente salubre che però non è contenuto direttamente ed esplicitamente 
nella maggior parte degli strumenti internazionali di tutela dei diritti umani. 
La legislazione adottata nel settore energetico assume un’importanza basilare 
nella lotta contro i cambiamenti climatici e per la crescita delle economie mo-
derne. La trasparenza nel settore energetico è indispensabile per risparmiare 
nel consumo di energia, ridurre le emissioni di gas climalteranti, per la lotta 
contro la corruzione e la “maledizione delle risorse”.

Abstract [Eng]

The primary focus of this paper is on the content of relevant legislation re-
garding sustainable development, transparency and climate change in relation 
to the energy sector. In addition, this paper is also aimed to show the important 
links between climate change and energy sector and the relevant legislation 
adopted to achieve the goals of the Paris Agreement. Energy activities involve 
several human rights implications. Is there a right to a healthy environment? 
The current International and EU legal framework have resulted in momen-
tum for green, blue and white economy to avoid global warming and climate 
change. The Paris 2015 United Nations Climate Change Conference COP21 
was aimed to achieve a binding and universal agreement on climate from all 
the countries of the world. The legislation adopted in the energy sector is 
really important given the significant role that sources of energy play in the 
daily life of citizens in advanced western democracies. This article shows how 
transparency is of paramount importance in saving energy resources, reducing 
greenhouse gas emissions, in fighting corruption and the best way to overcome 
the “resource curse”.

Keywords: transparency; energy law sector; sustainable development; climate 
change; healthy environment.


